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Opinion  No. 
ACQUISITION  of  Site  for  Vfliolesale  Produce  i'^srket  901 

ADMINISTRATION  Act  and  Legislation  -  Act  Distinguished        869 
AmiNISTRATION  Act  of  Board  of  Supervisors,  What  Constitutes   869 


AIM  INI STRAT I VE  Powers  of  Board  of  Supervisors,  and  Llmita- 
tions  thereon 


908 


ADOPTION  of  Resolution  by  Board  of  Supervisors  Expressing 

Opposition  to  Erection  of  Hotel  at  Airport  910 

AGR^ffiNT,  Hold  Harmless  ^93 

AIRPORT  Erection  of  Hotel  910 

APPOINTMENT  8?! 

APPROPRIATION  for  Pre-gathering  meetings  of  Boards  end 

Commissions  90^ 

APPROPRIATION  of  Funds  for  Construction  of  Golf  Club 

House  on  Crystal  Springs  Golf  Course  868 

APPROPRIATION  to  Entertain  State  Officials,  etc.,  on 

Business  xd.th  City  90^ 

APPROPRIATIONS.  Effect  of  Resolution  Declaring  Policy  88? 

ASSESSMENT  .■/.."■'..  86? 

ASSESSMENTS  Equalization  of  Necessity  for  Timely  Application  910-A 

AUTHORITY  to  Originate  Supplemental  Request  for  Eunds  to 
Investigate  the  Municipal  Railway  and  the  Rapid 

Transit  System  891 

AUTOMATIC  Laundries  899 


i ;       .  .u 


ART   COMMISSION  Year  1951|. 

Opinion  No, 

COST  of  Survey  of  Scandinavian  Arts  Paid  out  of  Rupert 

Nelson  Bequest  862 

JURISDICTION  of  -  Barney  Gould's  Showboat  863 

MAY  Rupert  Nelson  Bequest  be  Used  for  the  Awarding  of 

Prizes  or  Scholarships  865 


o  I-    f :  0 . 


ASSESSOR  Year  1951^. 

Opinion  No, 
ASSESSMS^JTS  -  property  under  jurisdiction  of  State  Board 
of  iSes^  Commissioners  -  cancellation  of  Refunds 

910-A 


-  B  -  Yeer  19^1^. 

Opinion  No, 

BARIJEY   GOULD'S   SHOVJBOAT   -  Jurisdiction   of  Art   Commission 

over  863 

BASMEIITS t  Relocation  for  Widening  Streets  913 

BILLBOARDS  90? 

BLIilD  Persons,  Issuance  of  permit  to  operate  typewriting 

concession  on  City  Properties  888 

BUDGET,  Effect  of  resolution  declaring  policy  88? 

BUILDING  CODE  Section  30ij.  -  of  the  San  Francisco  Building 
Code  -  Computation  of  time  within  vriiich  Extension 
may  be  given  to  commence  construction  under  building 
Permit;  Power  to  Rescind  order  granting  Extension      886 

BUILD CTG  PERMIT.  Extension  of  Time  to  Commence  Work  under 
Building  Code  Section  30i|;  Computation  of  Time 
for  Extension;  li?hen  Extension  may  be  granted  886 


):•" 


BOARD  OF  PERMIT  APPEALS  Yeer  1955 

Opinion  No, 

BILLBOARDS,  Erection  of  on  the  "On  and  Off"  Ramps  Leading 
to  Bays ho re  Freeway:  Ordinance  Ko,  8252,^  (Series 
of  1939)  Construed  '  907 


•~i  r  r  "1       f. 


4    .  ^. 


BOARD  OF  SUPERVISORS  Year  1955 

Opinion  No, 


POWER  to  Accept  Loan 

POW^  of  Board  of  Supervisors  to  Investigate  Parking 

Authority  as  Department  or  Office  of  the  City  and 
County  under  Section  21  of  Charter 

^^^^^  p?*^  Privileges  of  Supervisors  under  Charter  Sections 
21  and  22;  Scope  thereof  and  Limitations  thereon 

^^^^^  o?  llt^Lf   SVP^^isors  to  Increase  death  benefit 

Semblrs    '  M^^<^«ll^eous,  Fire  and  Police  Department 


867 


ASSESSMENT   and  Taxability  o^ /°f 3??s°^7/?J^Jf  ^^.^d 

— Real  Estate  under  Jurisdiction   of  State  Board 

Harbor  Commissioners;   Value   of  Such  Interests 

ASSESSMENTS     Equalization   of  Assessments   outside  of  Regular 
Equalization  Period  Viu-A 

AUTHORITY  to  Originate  Supplemental   Request   for  Funds  to 

"" Tnvestigate  the  Municipal  Reilv/ay  and  the  Rapid 

Transit  System  °91 

AUTOMATIC  Laundries    (Proposed  Ordinance  Pile   II98O-I  In 

Which  Operator  Performs   Certain  Laundering  Services) 

Identity  with  Public  Laundries    (Article   7,    Health 

Code)  899 

CHARTER  Amendment  Proposed  by  Initiative,  Petition,  Pro- 
cedure Respecting  Amendment  for  Restoration  of 
Cable  Car  Lines  as  Existing  on  January  1,195^^-         877 

JUVENILE  HALL  (Youth  Guidance  Center)  -  Powers  and  Re- 
sponsibilities  under  Sec,  660,  Welfare  and  In- 
stitutions Code  86!|. 

LEGALITY  of  Approving  Payment  of  Expenses  for  Dinner 

Meetings  of  City  Officials,  State  Officials,  or 

other  Persons  for  the  Promotion  of  the  General 

Welfare  of  the  City  905 

LEGISLATIVE  discretion  of  Board  in  Acting  on  Budget 
and  appropriation  matters  is  not  limited  by 
Resolution  of  Board  Declaring  Policy  887 


88i4. 

909 
908 

869 


1^8 


lOQ 


Iv  >X_i     3  i  .  i.^  .  ,      J  Joe     .  0; 


Y  U       iV  : 
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BOARD  OF  SUPERVISORS  Year  19514- 

Continued  Opinion  No. 

PRIOR  Service  Credit  toward  Retirement  for  Persons 

Certified  to  Permanent  Positions  between  the  Years 
1922-1932;  May  the  Board  of  Supervisors  Grant  Such 
by  Ordinance?  901}. 

RELOCATION  of  VHiolesale  Produce  Market;  Acquisition  of 

STte  for  Wholesale  Produce  Market;  Eminent  Domain; 
Power  of  Municipality  to  Exercise  Right  of  Eminent 
Domain;  Condemnation;  Restrictions  on  the  Eminent 
Domain  Power  901 

RESOLUTION  declaring  policy  to  include  Funds  in  future 
budget  is  legal  as  an  expression  of  Board's 
Attitude,  but  does  not  Affect  Board's  Budget  and 
Appropriation  powers  under  the  charter  88? 

RETIREMENT  -  Power  of  Board  of  Supervisors  to  Include  Part 
Time  Employees  as  Members  of  the  Retirement  System 
and  to  Treat  Part  Time  Service  as  Prior  Service  for 
Retirement  Purposes  q^/ 

RIGHTS  and  Duties  of  Board  of  Supervisors  in  Sale  of 

Property  under  Section  92  of  Charter  8?0 

SERVICE  of  Summons;  Applicability  in  San  Francisco  of 
Charter  Section  25  or  Section  i|ll.  Subdivision 
5,  Code  of  Civil  Procedure 


UNION  SQUARE  GARAGE;  Effect  on  Trust  Agreement  of  Approval 
by  Recreation  and  Park  Commission  of  a  Lease" 
Modification 

VALIDITY  of  Construction  of  Dwelling  on  City  and  County 
Public  Utility  Easement;  Rights  and  Liabilities 

SniS  S^  %"'^  °*T^''  °^  Property  and  Effectiveness  of 
Hold  xiermless  Agreement  c"«bs  ox 

WHETHER  Adoption  of  Resolution  by  Board  of  Supervisors 


897 


900 


893 


910 


%J^ 


-  C  -  Year  1954 

Oplnlon  No, 

CALIPOmilA  Relief  Map,  Cost  of  Restoring  Map,  California 
^iTTef  911 


CITY  Properties,  permit  to  Blind  Persons  to  operate  con- 
cession  on 


888 


CIVIL     Service  Employee,    as   a  non-salaried  Commission   in 

Millbrae  91i<. 

CLASSIFICATION   of  Positions  for  Blind  902 

CLUB  HOUSE     -   Construction   of   on   Golf   Course  868 

CODE  Milk,    Invalidity  of  Provision  for  Local  Pasteur- 

ization  895 

CODE  of  Civil  Procedure  Sec.  710.  Controller's  Duty  there- 
under Respecting  Retirement  System  Contributions       892 

CONDEMNATION  Produce  Market  901 

CONSTITUTION  OF  STATE  OF  CALIFORNIA  -  Charter  Amendment 

proposed  by  Initiative  Petition,  Procediore  Respecting 
Amendment  for  Restoration  of  Cable  Car  Lines  as 
Existing  on  January  l,19Sk-   ~  Interpretation:  Article 
Xl-Section  9,  Subdivision  (K)  and  (L)  8?? 

CONSTRUCTION  893 

CONSTRUCTION  of  Club  House;  Crystal  Springs  Golf  Course  868 

COUNTY  Board  of  Equalization  86? 

CRYSTAL  SPRINGS  GOLF  COURSE  -  Construction  of  Club  House  868 


I 


CHARTER  SECTIONS  Year  19514- 

Opinion  No. 

12  ,905 

19(c)  862 

19(d)  -  May  Rupert  Nelson  Bequest  be  used  by  Art 
Commission  for  Awarding  of  Scholarship  865 

21  909 

22  910 

25  897 

1|2  896 

'4.6  863 

30  -  Excess  appropriations  made  to  the  Retirement 
'Stem  in  any  yesr  (other  than  the  sum  of  $257»888.i|.3 
iTU  June  30»19i4.6)  are  to  be  returned  to  that  General 
nd  in  Accordance  v;ith  Section  80  of  the  Charter      88l 

2  -  Interpretation  of  Rights  and  Duties  of  Board 
Supervisors  in  Connection  with  Sale  of  Property     890 

5  of  Charter  construed  re:  Duties  of  Director  of 

)perty  870 

'1  pertaining  to  expenditure  of  Water  Dept,  Funds 
Construction  of  Golf  Club  House  868 

7  pertaining  to  expenditure  of  Water  Dept,  Funds 
construction  of  Golf  Club  House       "  868 

3.1  -  pertaining  to  expenditure  of  Water  Dept,  Funds 
Construction  of  Golf  Club  House  868 

898 

9II4. 
.02  g02 

»k  872 

2  916 

^  878 


xl? 


r^y.j, 


iOC 


.C»     '1  ■, 


SECTION  2 


CHARTER  SECTIONS  Year  19$k. 

Opinion  No. 

905 


SECTION  19(c)  ®^^ 

SECTION  19(d)  -  May  Rupert  Nelson  Bequest  be  used  by  Art 

Commission  for  Awarding  of  Scholarship  o65 


SECTION  21 


SECTION  i^2 


909 


SECTION  22  ^^° 

SECTION  25  Q97 


896 


SECTION  h.6  ^^3 

SECTION  80  -  Excess  appropriations  made  to  the  Retirement 

System  in  any  yesr  (other  than  the  sum  of  $257»888.i].3 
thru  June  30,19i|.6)  are  to  be  returned  to  that  General 
Fund  in  Accordance  with  Section  80  of  the  Charter      88I 

SECTION  92  -  Interpretation  of  Rights  and  Duties  of  Board 

of  Supervisors  in  Connection  with  Sale  of  Property     89O 

SECTION  93  of  Charter  construed  re:  Duties  of  Director  of 

Property  87O 

SECTION  121  pertaining  to  expenditure  of  Water  Dept.  Funds 

for  Construction  of  Golf  Club  House  668 

SECTION  127  pertaining  to  expenditure  of  Water  Dept.  Funds 

for  construction  of  Golf  Club  House  868 

SECTION  128.1  -  pertaining  to  expenditure  of  Water  Dept,  Funds 

for  Construction  of  Golf  Club  House  868 

SECTION  ll\l  898 

SECTION  11^2  911^. 

SECTION  11;5.02  902 

SECTION  151. I4.  872 

SECTION  165.2  916 

SECTION  172.1  878 


-      ,      V     J- 


xe. 


r  ;  r    ■/ 


882 


CHARTER  SECTIONS  Year  195^^ 

Continued  Opinion  No. 

SECTION  172.1 

SECTION  35i|.  -  Article   7  Health  Code  899 

SECTION  361   -  Article   7   -  Health  Code  899 

SECTIONS   3,18,63    and  6ij.  87I 

SECTIONS   9,21  and  22  908 

SECTIONS  50   and  $1  881^. 

SECTIONS  151. i|,   lt|-9,   151.5  and  l50  915 

SECTIONS  165,   165.2,   165.1.1   and  165. 1«3  90!j. 

SECTIONS  165.2,   168.1.7  and  171.1.7   -  Revised  869 

SECTIONS   166(f)    and  169(d)    -  Does  not    require  a  finding  of 

current   service   liabilities   on   a  reserve  basis                     88I 

SECTIONS  172.1,   150,    73   and  77  QJk 

SECTIONS   180,    12  877 

SECTIONS  1101  -  1121  -     Electrical  Code  903 


,  Ci'i    l' 


;>.?  1 


,+i.J 


e.-^ 


?     f    T 
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CITY  PLANNING  Year  19Sk 

Opinion  No, 

RELOCATION  of  Wholesale  Produce  Market;  Acquisition  of 

i3ite  for  IVholesale  Produce  Hgrket;  Eminent  Domain; 
Power  of  Municipality  to  Exercise  Right  of  Eminent 
Domain;  Condemnation;  Restrictions  on  the  Eminent 
Domain  Power  901 

SINGLE  Family  Residence  under  City  Planning  ^ode;  Addition 

of  Living  Space  with  Separate  outside  Entrance        912 


CIVIL  SERVICE   COI-IMISSIOH  Year  1951; 

Opinlon  No. 

EFFECT  of  Accepting  a  Non-Salaried  Appointment  as  Member  of 
Recreation  Commission  of  City  of  Millbrae  upon  the 
Occupant  of  a  Civil  Service  Position  -  P.V.  Philpot, 
Jr.,  International  Airport  91^4- 

EMPLOYMENT  of  Blind  Persons  -  The  Effect   of  the  Provisions 

of  Section  II4.5.O2  Upon  the  I>uties  of  the  Civil  Service 
Commission  to  Classify  Positions  so  that  Blind  Persons 
may  be  Certified  for  Appointment  thereto  902 

POWER  of  Civil  Service  Commission  to  Restore  Library 
Employee  to  Duty  over  Departmental  Objection 
(Mrs.  August  M.  Blight,  Office  Assistant,  Public 
Library);  Approval  of  Acceptance  of  Resignation 
Pinal;  Rule  28,  Section  2  of  Civil  Service  Com- 
mission Interpreted  303 

RICHT  of  City  Employees  to  Vacation  Accrued  at  Time  of 

Involuntary  Termination  of  City  Service  915 


lo 


CONTROLLER  Year  195i|. 

Opinion  No, 

CONTROLLER:  Duties  of  Office  may  be  Temporerily  Discharged 
by  Chief  Assistant  Controller  in  Event  of  Vacancy 
in  Office  of  Controller  and  Pending  Appointment  and 
Confirmation  of  Successor  87I 

EXCESS  appropriations  made  to  the  Retirement  System,  in 
any  year  (other  than  the  sum  of  $257, 888. [(.3 
thru  June  30,19i;6)  are  to  be  returned  to  the 
General  Fund  in  Accordance  with  Section  80  of 
the  Charter 


FILINGS  under  CCP  7IO.  Retirement  System  Contributions 
Refunds  -  Exemption  from  Execution 

LEGALITY  of  Approving  Payment  of  Expenses  for  Dinner 

Meetings  of  City  Officials,  State  Officials,  or 
other  Persons  for  the  Promotion  of  the  General 
Welfare  of  the  City 


881 
892 


905 


^^^^  "fr^S^r-^  Employees  to  Vacations  Accrued  at  Time  of 

Involuntary  Termination  of  City  Service  915 


"  D  -  Year  195i]- 

Opinion  No. 

DEPARTMENT  909 

DIMOND  Heights  9O3 

DUTIES  of  Vacant  Office,  Temporary  discharge  of  Office, 

Temporary  discharge  of  duties  in  event  of  Vacancy      87I 


DEFARTI4ENT  OF  PUBLIC   HEALTH  Year  195ij- 

Opinlon  No, 

PROPOSED  Milk  Code  -  Invalidity  of  provision  for  local 

pasteurization  895 

STATE  Law  Relating  to  Physical  Therapy  and  to  Registered 
and  Licensed  Physical  Therapists;  Effect  on  Local 
Ordinance;  Opinion  Supplemental  to  Opinion  No,  751     906 


DBPARTMENT  OP  PUBLIC  VJQRKS  Year  19Sk 

Opinion  No. 

RELOC/VTION  of  Sewer  Traps  and  Vents  because  of  Street 

'  lmt)rovenents,  use  of  C-as  Tax  Funds  therefor j 

Responsibility  for  Future  Maintenance;  Relocation 

of  other  Private  Facilities  in  Sidewalk  Areas         913 

SECTION  30ij.  of  the  San  Francisco  Building  Code;  Com- 
put at ion  of  Time  within  which  Extension  may  be 

given  to  commence  Construction  under  Building  Permit; 

Power  to  Rescind  Order  Granting  Extension  886 


r  c 


(i< 


DIRECTOR  OF  PROPERTY  Year  1951^. 

Opinion  No, 

RIGHTS  and  Duties  of  Board  of  Supervisors  in  Sale  of 

Property  under  Section  92  of  Charter  890 


DISASTER  COUNCIL  AND   CORPS  Year  1951j. 

Opinion  No. 

MAY  Mayor  Declare  that  State  of  ^ergency  Automatically 

comes  Into  Existence  on  a  Yellow  Alert  875 

MAY  Mayor  Declare  that  State  of  Emergency  Automatically 

comes  into  Existence  on  a  Yellow  Alert  (2nd  Opinion)   883 


EASEMENTS 


.  E  -  "^^^^  ^"^^^ 

Opinion  No, 

893 


EFFECTIVE  Date  of  Ordinance  Constituting  an  Adbninistrative 
Act 


869 


ELECTIONS  -Special  -  Charter  Amendment  Proposed  by 

Initiative  Petition  Procedure  Respecting:  Amendment 

for  Restoration  of  Cable  Car  Lines  as  Existing  on 

January  1,19514-  -  Discretion  of  Board  of  Supervisors 

to  Call  Election  -  Time  Limit  for  Advertising  877 

MERGENCY  -  May  Mayor  Declare  that  State  of  Emergency 
Automatically  comes  into  Existence  on  a  Yellow 
Alert  875 

EMINENT  Domain  for  Condemnation  901 

EMPLOYEES  right  to  Vacations  Earned  by  not  taken  prior  to 

Termination  of  City  Service  872 

MPLOYMENT  of  Blind  Persons  902 

EQUALIZATION  -  County  Board  867 

EQUALIZATION  of  Assessments  outside  of  Regular  Equalization 

Period  910-A 

EXCISE  Tax  Defined  885 

EXPENDITURE  of  Funds  for  Construction  of  Golf  Club  House      868 

EXTENT  of  Municipal  Police  Power  over  Business  Activities, 

Limitations  thereof  873 


•IO*i    : 


::jg^    -    r- 


-  p  -  Year  195k 

Opinion  No, 

FAMILY  -  Residence  ^-^^ 

FREEWAYS  ^^^"^ 


-  G  -  Year  13$k 

Opinion  No, 

GAS  Tax  Funds  -  Relocation  of  Sewer  Traps  and  Vents  because 

of  Street  Improvements,  Use  of  Gas  Tax  Funds  Therefor; 
Responsibility  for  Future  Maintenance;  Relocation  of 
other  Private  Facilities  in  Sidewalk  Areas  913 

GOVT. Code  Section  37555  88i| 

GROSS  Revenue  in  re:  Excise  Tax  885 


"  "^  "  Yeer  1951^. 

Opinion  No. 
ITOLD  -   Harmless  Agreements 

893 
HOTEL  At  Airport 

910 


HEALTH  SERVICE  SYSTEM  Year  19^k- 

Opinion  No, 

HEALTH  SERVICE  SYSTEI>!  -  Right   to   sue   as   Subrogee  878 

LEGALITY  of  Board  Meetings    Held  During  City  Hall  Working 

Hours  87I1 

LEGALITY  of  Members  Receiving  Regular  Salary  Undiminished 

Ey  Time  Spent  in  Health  Service  Board  Business  87I1. 

LIABILITY  to  Pay  for  Medical  Treatments  of  Member  who  has 

Received  Compensation  from  Tort  Feasor  89i|. 

MEMBER'S  Right  to  Receive  Amount  of  Hospital  Bill  where 

Blue  Cross  has  Paid  Bill  889 

SUIT  Against  Third  Parties  878 

VALIDITY  of  Plan  No.  1  -  Adopted  March  30,1951|.  882 


eieciw 


St 


•'■t'-C 


^I'^jiji 


HOUSING  AUTHORITY  Year  195i^- 

Opinlon  No, 

VALIDITY  and  Regularity  of  Adoption  of  Resolution  No,  1^292 
TSeries  of  1939)  Entitled  "Resolution  Approving 
Change  of  Location  of  Low-Rent  Housing  Units  of  the 
Housing  Authority  of  the  City  and  County  of  San 
Francisco",  879 

VALIDITY  and  Regularitv  of  Adoption  of  Resolution  No,  lij.692 
TSeries  of  1939)  Approving  Request  for  Transfer  of 
Temporery  Public  Housing  to  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco  876 


-  I  - 


INITIATIVE  Petition 

INVBSTIGATTnw 
INVESTIGATTVT!     Po^er 


Year  1954 
Opinion  No. 

877 


908 
909 
909 


2  ^ 


-  J  -  Year  1951; 

Opinion  No, 

JUVENILE  COURT  -  Scope  of  Custodial  Powers  866 

JUVENILE  HALL  -  Powers  and  Responsibilities  of  Board  of 
Supervisors  under  Section  660,  Welfare  and  In- 
stitutions Code  861; 


■  '70W 


-  L  -  Year  19Sh 

Opinion  No, 

LEASE  Airport  Property  (2nd  Opinion)  -  See  Opinion  No.  737  870 

LEASES  -  Interpretation  of  Airport  Terminal  Building  Leases 

Re  i^ight  to  Install  Candy  and  Gum  Vending  Machines    872A 

LEGALITY  of  Proposed  Milk  Code  -  Provision  for  Deletion 

of  Provision  for  Local  Pasteurization  895 

LIABILITY  893 

LIVING  SPACE  912 

LOAN  Power  of  Board  to  Accept  Historical  Plaques            881; 

LOAN  Procedure  in  Accepting  881^. 


Sqeoo 


l'f.^'';J 


LIBRARY  COI>J"IISSION  Yeer  19^l\. 

Opinion  No, 

POWER  of  Civil  Service  Coinmission  to  Restore  Library 
Employee  to  Duty  over  Departmental  Objection 
(Mrs.  Augusta  M.  Blight,  Office  Assistant,  Public 
Library);  Approval  of  Acceptance  of  Resignation 
Pinal;  Rule  28,  Section  2  of  Civil  Service  Com- 
mission Interpreted  898 


-  M  -  Year  19514- 

Opinion  No, 

MASSAGE  PARLORS  -  State  Law  Relating  to  Physical  Therapy 

end  to  Registered  and  Licensed  Physical  Therapists; 
Effect  on  Local  Ordinance;  Opinion  Supplemental  to 
Opinion  No.  7^1  906 

MAY  Originate  Supplemental  Ordinance  to  Study  Legislation 

before  Supervisors  891 

MILK  CODE  Invalidity  of  Provision  for  Local  Paste-urization   895 

MINOR'S  Estate  under  #1000  866 


1    X  y  ■-' 


MAYOR  Year  19$k. 

Opinion  No, 

MAY  Mayor  declare  that  a  state  of  Emergency  Automatically 

comes  into  Existence  on  a  Yellow  Alert?  875 

MAY  Mayor  declare  that  a  State  of  Emergency  Automatically 

comes  into  Existence  on  a  Yellow  Alert?  (2nd  Opinion)  883 

SERVICE  of  Summons;  Applicability  in  San  Francisco  of 

Charter  Section  2$   or  Section  Ijll,  Subdivision  5, 

Code  of  Civil  Procedure  897 


-  N  -  Year  195i|. 

Opinion  No. 

N5LS0N,  RUPERT  BBi^UBST  -  May  it  be  used  by  Art  Commission 

for  Awarding  Scholarships  or  Prizes  865 

NSLSOIT,  RUPERT  BEQUEST  -  Payment  of  Survey  of  Scandinavian 

Art  s  862 


-  0  -  Year  1951j. 

Opinion  No, 

OFFICE  -  Redevelopment  Agency  909 

OFFICE,  Temporary  discharge  of  Duties  in  Event  of  Vacancy    87I 

"ON  AND  OFF"  Ramps  9O7 

ORDINANCE  NO.  6562   (Series  1939)  -  Authorizing  operation 

or  concessions  on  City  Properties  by  Blind  Persons    888 

ORDINANCE  NO.   8252.5  9O7 

OUTSIDE  Entrance  gi2 


-  p  -  Year  19$k 

Opinion  No. 

PAYT'TENT  for  underground  Utility  Installations  903 

PAST"giTRIZATION  -  Invalidity  of  Provision  for  Local 

Pasteurization  89p 

P'qro^IT  to  construct  dwelling  on  Public  Utility  Easement     893 

PHYSICAL  THERAPY  -  State  Law  Relating  to  Physical  Therapy 
and  tc  Registered  and  Licensed  Physical  Therapy  and 
to  Registered  end  Licensed  Physical  Therapists;  Effect 
on  Local  'ordinance;  Opinion  Supplemental  to  Opinion 
No.  751  90^ 

PHYSIOTHERAPY  -  State  Law  Relating  to  Physical  Therapy 

and  to  Registered  and  Licensed  Physical  Therapy  end 
to  Registered  end  i^icensed  Physical  Therapists; 
Effect  on  Local  Ordinance;  Opinion  Supplemental  to 
Opinion  No.  7^1  906 

POSSESSORY  Interests  867 

POWER  Erection  of  Hotel  at  Airport  by  Public  Utilities      909 

POWER  of  Board  of  Supervisors  to  Include  Part  Time  Em- 
ployees as  Kembers  of  the  Retirement  System;  also, 
right  to  treat  Part  Time  service  ss  Prior  service 
for  retirement  purposes  916 

POVffiR  of  Civil  Service  Commission  to  Reconsider  its 

Approval  of  Resignation  898 

POV.'ER  of  Municipality  to  Exercise  Eminent  Domain  Power; 

Restrictions  on  901 

POl^f^  of  Municipality  to  prevent  Frauds  and  Abuses  in 

Business  Trsnsactions  similar  to  Auctioneering        873 

PRIOR  Service  Credit  toward  retirement  90i|. 

PROBATION  Officer,  Control  over  V^rd's  Estate  866 

PRO CEDURE  in  Pilling  Office  of  Controller  in  Event 

o7~Vecancy  871 

PROPERTY  893 

PROPERTY  under  Jurisdiction  of  State  Board  of  Harbor 

Commissioners  867 


ao   m 


ei 


-  p  - 

Continued 


PUBLIC  Property,  Permit  to  Blind  Persona  to  Operate 
Concession  on  i'    « 

PUBLIC  UTILITY  Easement 


Year 

I95I4. 

Opinion 

No. 

888 

893 

PARKING  AUTHORITY  Year   I95I4. 

Opinion  No, 

POT/JER  of  Board  of  Supervisors  to  Investigate  Parking 
Authority  as  Department  or  Office  of  the  City 
end  County  under  Section  21  of  Charter  909 


PUBLIC  UTILITIES   COMMISSION  Year   19Bk 

Opinion  No, 

WHETHER  Adoption  of  Resolution  by  Board  of  Supervisors 

Tlxpressing  Opposition  to  Erection  of  Hotel  at  Airport 
by  Public  Utilities  Cominission  would  Constitute 
Violation  of  Section  22   of  Charter  910 


-  R  -  Year  195^1- 

Opinion  No, 

RAMPS  907 

REAL  ESTATE  under  Jurisdiction  of  State  Board  of  Harbor 

Commissioners  86? 

REGULATION  of  Auctioneering  873 

REGULATION  of  Merchandising  Activities;  Merchandising 

by  Public  Outcry,  Regulation  thereof  873 

RELOCATION  of  -  Sewer  Traps  and  Vents  because  of  Street 
Improvements,  Use  of  Gas  Tax  Funds  therefor; 
Responsibility  for  Futiire  Maintenance;  Relocation 
of  other  Private  Pacillties  in  Sidewalk  Areas       913 

RELOCATION  of  Wholesale  Produce  Market  901 

RESIDEIICS  -  Family  912 

RESIGNATION  of  Employee  of  Library  898 

RESOLUTION 


910 


879 


RESOLUTION  -  Validity  and  Regularity  of  Adoption  No.  Ilj292 
TSeries  of  1939)  Entitled  "Resolution  Approving 
Change  of  Location  of  Low-Rent  Housing  Units  of 
the  Housing  Authority  of  the  City  and  County  of 
San  Francisco" 

RESOLUTION  -  Validity  and  Regularity  of  Adoption  of 

Resolution  No.  lij.692  (Series  of  1939)  Approving 

Request  for  Transfer  of  Temporary  Public  Housing 

to  the  Housing  Authority  of  the  City  and  Countv 

of  San  Francisco  ^  g^/ 

RIGOT  of  Civil  Service  Employee  to  Accept  Commission 

Appointment  in  another  City  q3_l 

R^^E  of  Health  Service  -  Section  31  qjq 


Qtti  ',     6 


RECREATION  AHD  PARK  COfMISSION         Year  19 51^. 

Opinion  No. 

POWER  to  consent  to  Alteration  of  Union  Square  Garage       896 

UNION  SQUARE  GARAGE  -  Effect  on  Trust  Agreement  of 
Approval  by  Recreation  and  Park  Commission  of 
a  Lease  Modification  9OO 


REDEVELOPMENT   AGENCY  Year   195ij- 

Opinlon  No, 

APPLICABILITY  of  Opinion  No.  798  to  Parking  Authority       909 

DIAMOND  HEIGHTS  -  Redevelopment  Project;  Payment  for 

Underground  Utility  Installation  903 

RELOCATION  0?  ^/JHOLESALE  PRODUCE  MARKET;  Acquistion  of 

iiite  for  Vfiiolesale  Produce  Market;  Eminent  Domain; 
Power  of  Municipality  to  Exercise  Rights  of  Eminent 
Domain  Power  901 


REGISTRAR  OF  VOTERS  Yeer  1951; 

Opinion  No, 

CHARTER  Amendment  Proposed  by  Initiative  Petition, 

Frocedure  Respecting;  Amendment  for  Restoration 

of  Cable  Car  Lines  as  Existing  on  January  l,195i+      877 


Te^rr  1«^ 


srrj  jesT    ' '^".'^jss  Hsbo  titt  sens  fltf  v^ 


.  _    _  «.       *  _  — 


1922 -1932;  Xsj  'lbs  --:i-'.    ,  .^  .- ;  -       .  ,  . -. 

by  QrdlJBfliee  >:' 


»y«t«ttt  end  te  firect  Pert  5ia»  Ser^e^  es  ?rl3i» 


SOI 


RULES  INTER PRETSD                     Year  195^1- 

Opinlon  No, 

CCP  I4II,  Subdivision  $  89 7 

CSIITRAL  PERI4IT  BUREAU  90? 

CITY  PLANNING  COMMISSION  90? 

CIVIL  SERVICE  RULE  28,  Section  2  898 

CIVIL  SERVICE  RULE  28,  Section  h,  898 

DEPARTMENT  OF  PUBLIC  VJOPJvS  9O7 

ELECTRICAL  Rule  and  Regulation  #15  (Pacific  Gas  &  Electric 

filed  vrith  California  Public  Utilities  Commission)  903 

REFERRED  to  Community  Redevelopment  Law  of  California, 
TKealth  and  Safety  Code  Sees,  33000-3395ii.)  - 
Cal.  Code  Civil  Procedure  1238,1238.1,  1238.2  and 

1238.3  901 


;  .■  Q^_2_:...i:Ci^    3;;^  J  j-j-j-i)  -    ;j-.-u.>' 


.  S   -  "^^ear  19514- 

Opinlon  No, 

SCMDINAVIAN  ARTS   -  Survey   of.   Paid  OTit   of  Rupert  Nelson 

Bequest  862 

SCHOLARSKIFS  -  May  Rupert  Nelson  Bequest  be  used  by  Art 

Commission  to  Award  865 

SE^(^IER  Easement  893 

SERVER  TRAPS  AND  VENTS;  Relocation  of  Sewer  Traps  and  Vents 
because  of  Street  Improvements,  Use  of  Gas  Tax  Funds 
therefor;  Responsibility  for  Future  Maintenance; 
Relocation  of  other  Private  Facilities  in  Sidewalk 
Areas  913 

SIDEWALK  ELEVATORS iRelocet ion  of  when  widening  streets  913 

SINGLE-  Family  Residence  912 

STATE  Board  of  Harbor  Commissioners  -  Property  Owned  by  86? 

SUCCESSION  to  Office  of  Controller  in  Event  of  Vacancy  87I 

SUMMONS  Service  of  897 

"SUin)RY"  defined  88O 

SUPPLEMENTAL  Appropriation  concerning  a  Utility,  Must 

Originate  in  the  P.U.C.  89I 


SURPLUS  Property  -  Rights  and  Duties  of  Board  of  Super- 
visors in  Sale  of  Property  under  Section  92  of 
Charter 


890 


Vi,    ill     •liij.J'UaCV     10     50. 


SAN  FRANCISCO  INTERNATIONAL  AIRPORT      Yeer  19Sk- 

Opinion  No, 

AIRPORT  -  Leases  -  computation  of   gross  revenue  for  rental   885 

AIRPORT  Property  -  lease  of  related  uses.  (Bank  &  Garage)     87O 

INTERPRETATION  of  -L^eases:  Candy  and  Gum  Vending  Machines 

in  Terminal  Building,  Right  to  Install  872A 


a&ii. 


-  T  -  Year  195^1- 

Opinion  No, 

TAX  Property  867 

TAXATION  867 

T5MP0RARY  Appointment  87I 

THIRD  Persons,  Suit  by  Health  Service  System  878 

TIME  Computation  of  time  in  granting  of  Extension 

of  Time  Pursuant  to  Building  Code  Section  30k. 

to  Commence  work  under  Building  Permit  886 

TOY  Sale  concession  -  Airport  -  Lease  Construed  880 

TYPEWRITER  -  Vending  Machines,  Permit  to  Blind  Persons 

therefor                            •■  888 


TAX  COLLECTOR  Year  19Sk 

Opinion  No, 

ASSESSMENTS   -  Property  under  Jurisdiction  of  State  Board 

of  Harbor  Commissioners  -  Cancellation  of  Refund  of 

Taxes  910-A 


-  U  -  Year  19^k 

Opinion  Ko, 

UNION  SQUARE  GARAGE;  Effect  on  Trust  Agreement  of 

Approval  by  Recreation  and  Park  Commission  of 

a  Lease  Modification  900 

UNION  SQUARE  GARAGE  -  Power  of  Recreation  and  Park 

Commission  to  Consent  to  Alteration  of  896 

UNITED  NATIONS  General  Assembly,  Proposed  Tenth 

Anniversary  Meeting  in  San  Francisco,  Effect 

of  Resolution  Declaring  Policy  to  Budget  Expense 

Money  887 


_  V  -  Year  1951; 

Opinlon  No, 
VACANCY  in  Office  of  Controller  87I 

VACATION  RIGHTS  -  of  City  Employees  Involuntarily 

Terminated  -  Vacation  Rights  Accrued  Each  Year         9l5 

VACATION  Rights  of  Employees  872 

VACATION  Rights  of  Limited  Tenure  Employee  whose  City 
Service  is  Terminated  before  he  can  take  an 
Earned  Vacation  872 

VALIDITY  893 

VAIITE  of  Lend  867 

VEia)ING  MACHIi\[ES  -  Right  to  Install  candy  and  gim  vending 
machines  at  Terminal  Building,  San  Francisco 
International  Airport  872A 


VIOLATION 


910 


-  W  -  Year  19514- 

Opinion  No, 

WELFARE  AND  INSTITUTIONS  CODE  -  Section  660  -  Powers  and 
iiesponsibilities  of  Board  of  Supervisors.  Juvenile 
Hall  (Youth  Guidance  Center)  861|. 


WATER  DEFARTI4EITO  Year  1951i- 

Oplnlon  No, 

WATER  DEPARTMENT  FUNDS;  Expenditure  of  for  Construction 

'  of  Golf  Course  868 


-  Y  -  Year  195I|- 

Opinion  No, 

YELLOW  ALERT  -  May  Mayor  declare  that  a  State  of  Smergency 

Automatic ally  comes  into  Existence  875 

YELLOV;  ALERT  -  May  Mayor  declare  that  a  State  of  Emergency 

Automatically  comes  into  Existence  (2nd  Opinion)       883 


YOUTH  GUIDANCE   CElvITER  Year  195i|. 

Opinion  No, 

F0l\f5IRS   and  Responsibilities   of  Board  of  Supervisors  under 

Sec.    660  -  Welfare    and  Institutions      Code  861^. 


OPINION  NO.    862 
July   15,    I95I4- 

SUBJECT:      MAY  COST  OF  SURVEY"  OP  SCArJDINAVIAN 
ARTS  AND   CRAFTS   BE   PAID   OUT   OP 
RUPERT   NELSON  BEqUEST? 

Gentlemen; 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"Martin  A.  Snipper,  who  has  been  employed  by 
the  Art  Coi'mnission  in  various  capacities,  such  as 
Director  of  the  Art  Festival,  and  who  was  commissioned 
to  make  a  survey  of  all  works  of  art  owned  by  the  City 
of  San  Francisco,  contemplates  a  trip  to  Europe  this 
summer. 

"VJould  it  be  possible  for  the  Art  Comr.iission  to 
enter  into  a  contract  with  said  Martin  A.  Snipper,  and 
have  him  conduct  a  survey  and  make  recoi-iuiendations  to 
the  Corii'iission  as  to  the  works  of  arts  and  crafts  in 
Norway,  Sweden  and  Deninark,  that  might  be  available  for 
loan  or  purchase  by  the  Art  Coi'fimisslon,  under  the  con- 
ditions specified  in  the  bequest  of  the  late  Rupert 
Nelson? 

"liould  it  also  be  possible  for  the  Art  Commission 

to  pay  out  of  the  funds  of  this  bequest  to  Martin  A. 

Snipper  for  such  services  the  amount  of  Four  Hundred 
or  Five  Hundred  Dollars?" 

OPINION 

The  pertinent  provision  in  the  last  will  and  testament  of  the 
late  Rupert  Nelson,  in  so  far  as  the  bequest  to  the  Art  Comraission 
is  concerned,  reads: 

"I  give  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal  and 
wheresoever  situated,  to  THE  SAN  PRaNCISCO  ART  COMMIS- 
SION, City  Hall,  Civic  Center,  San  Francisco,  California, 
free  and  clear  of  any  trust,  express  or  implied,  and  re- 
quest, but  do  not  direct,  that  said  sum  and  property  be 
used  for  the  sponsoring  of  Scandinavian  arts  and  exhibits 
or  acquiring  Scandinavian  home  crafts  and  arts  and  crafts 
for  exhibit  purposes." 

Section  19(d)  of  the  Charter  provides  as  follows: 


opunoy  iro.  Sfe2 

"Tne  toard   cf   supervisors   =r.c  £S.ch  toarc   ar.f    ram- 
mission  appoinu.-c   or   ziia  -ayor,    or   o"0Ji=rvi56  provideo 
ty   tois   ciar^er,    sjnall  have   pov=rs  ano   o-uties   as   follows: 
To  receive,    on  ce:iali'   of   zha   ciry  ano    county,    gifts,    cs- 
vises   and  bequests  for   any  p-urpose    connected  vitn  or  in- 
cidental to   the    depart— 3nt   or   affairs   -lareo   in   its 


board   of   supervisors   for  the  benefit   of   such  department 
or  purpose,    and   to  act   as   trustees,   under  any   such  trust, 
when   so   authorized   to   do  by  the  board   of   supervisors 
.    .    .    ."      emphasis   added) 

It   is  ny   opinion   that   the  io't  Canraission  laay   enter  into  tbe 
contract  with  the    ojidividual  concerned   for   the  purposes   stated   in 
yo'or   letter. 

Your  conteriplated   loan   or  purchase    of  arts  and    crafts  of  llorvay, 
Sweden   and  Denmark  is  within  the   express  request  and   desires   of   the 
testator.      It  follows  that   in   order   to  carry   out   such  express  re- 
quest and   desires  you  may,   within  the   above    cited   llniitations,    se- 
c-ore  the   aid   and   advice   of   ojtside  help  at    such  coripensation  that 
would   appear  reasonable   to  t-ie  i^rt  Conmiission,    in  its   sound   discre- 
tion,   pursuant   to   the   cnarter  and   cociaensurate  with  the   extent   of 
tne   proposed    survey   to  be   nade. 

Respectfully   subiaitted, 


DIOiJ  R.    HCLM 

City  attorney 


5z-i/H5 

To:      Art  Co.Tmission 

100  Larkin  Street 
San  Francisco  2 

Attention:  Mr.  Joseph  H.  Dyer,  Jr.,  Secretary 


OPINION  NO.  863 

July  15,  195ij- 

SUBJECT:   BARNEY  GOULD'S  SHOWBOAT, 

JURISDICTION  OF  ART  COMMISSION  OVER. 

Gentlemen: 

In  connection  with  my  opinion  No.  858,  dated  June  21,  195ij-, 
which  considered  the  question  whether  Barney  Gould's  Showboat  is 
a  building  or  structure  within  the  intent  of  the  San  Francisco 
Building  Code,  you  have  asked  my  opinion  as  to  whether  the  Art 
Commission  would  have  jurisdiction  thereover  under  section  i|6  of 
the  charter.   Your  request  reads: 

R  E  Q.  U  E  ST 

"Apropos  of  your  opinion  No.  858,  insofar  as  you^have 
expressed  the  opinion  that  the  subject  showboat  is  a 
structure,  would  you  be  so  kind  as  to  advise  the  Art 
Commission  if  it  would  be  subject  to  approval  by  the 
Art  Commission,  as  outlined  in  the  City  Charter,  under 
Section  [].6.  " 

OPINION 

1.  Charter  section  l|.6  provides  that:   No  work  of  art  shall 
be  placed  on  property  of  the  city  and  county  unless  it  shall  first 
have  been  submitted  to  and  approved  by  the  Art  Commission.   The 
term  "work  of  art"  is  defined  as  meaning  paintings,  etc.,  arches 
or  other  structures  of  a  permanent  or  temporary  character  inten- 
ded for  ornament  or  commemoration." 

The  Showboat  in  my  opinion  is  not  a  "work  of  art"  as  so  de- 
fined, and  this  portion  of  section  Ij.6  would  confer  no  jurisdiction 
on  the  Art  Commission. 

2.  Section  1^6   goes  on  to  orovide  that  the  Art  Commission 
shall  have  similar  powers  with  respect  to  the  "design"  of  build- 
ings, etc.,"  or  other  structures  erected  or  to  be  erected  upon 
land  belonging-  to  the^city  ^and^coimty. 

The  Showboat  was  constructed  many  years  ago.   As  I  \mderstand 
it,  it  is  to  float  in  the  Aquatic  Park  Lagoon.   In  my  opinion  it 
is  not  a  structure  erected  or  to  be  erected  on  land  belonging  to 
the  City  and  County  of  San  Francisco,  within  the  intent  of  section 
lj^6  and  its  design  does  not  fall  within  the  Art  Commission's  juris- 
diction by  reason  of  the  provision  quoted  next  above. 

3.  Section  I4.6  further  provides  that  the  Art  Commission  has 
similar  powers  (that  is,  approval  of  design)  "concerning  arches. 


OPINION  NO.  863 
July  15,  195U 
Page  2 

bridges,  structures  and  apnroaches  which  are  the  property  of  any 
corporation  or  private  individual  and  which  shall  extend  over  or 
upon  any  street,  avenue,  highway,  park  or  public  place  belonging 
to  the  city  and  county." 

In  my  opinion  this  portion  of  section  I4.6  was  not  intended  to 
confer  on  the  Art  Commission  jurisdiction  over  the  design  of  a 
boat  already  constructed  and  to  be  anchored  in  a  lagoon. 

Lj..   Section  I4.6  also  orovides  that  the  Art  Commission's 
"approval  shall  bo  required  for  every  such  structure  which  shall 
hereafter  be  erected  or  contracted  for,  and  may  advise  in  respect 
to  lines,  grades  and  platting  of  public  ways  and  grounds." 

The  anchoring  of  the  Showboat  in  the  Aquatic  Park  Lagoon  un- 
der agreement  with  the  Park  and  Recreation  Commission  in  my  opin- 
ion is  not  subject  to  the  Art  Commission's  approval  under  this 
provision  because  neither  the  erection  nor  a  contract  for  the 
erection  of  a  structure  is  involved.   Whether  the  Showboat  shall 
be  allowed  to  anchor  in  the  Aquatic  Park  Lagoon  is  a  matter  within 
the  "complete  and  exclusive"  control  of  the  Recreation  and  Park 
Commission  under  section  1^2   of  the  charter,  subject  to  all  appli- 
cable health  and  safety  laws. 


This  exhausts  the  provisions  of  section  1^6  which  are  pertin- 
ent to  the  problem. 

Generally  on  the  Art  Commission's  jurisdiction,  see  Opinion 
No.  3762,  dated  March  1,  19ij.6  (no  jurisdiction  over  movable  side- 
walk benches);  Opinion  No.  178*  dated  May  10,  195C  (no  jurisdic- 
tion over  design  of  light  and  trolley  poles  under  Public  Utilities 
Commission's  jurisdiction);  Opinion  No.  32^7*  dated  April  9,19i|l 
(no  jurisdiction  over  low  rent  housing  projects  of  the  Housing 
Authority  of  the  City  and  County  of  San  Francisco);  Opinion  No. 
853j  dated  June  10,  195^  (no  jurisdiction  over  reconstruction  of 
buildings  of  De  Young  Museum);  Opinion  No.  6O3,  dated  September 
12,  1932  (no  jurisdiction  over  works  of  art  in  the  War  Memorial 
Building);  Opinion  No.  396,  dated  Jujio  11,  1951  (no  jurisdiction 
over  design  of  buildings  on  land  of  San  Francisco  Unified  School 
District);  Opinion  No.  l|.117,  dated  April  29,  19i;8'(no  jurisdiction 
over  plans  of  California  Toll  Bridge  Authority);  Opinion  No.  686, 
dated  April  13,  1953  (no  authority  to  memorialize  Congress  regard- 
ing murals  in  the  Rincon  Annex  Post  Office). 

You  are  therefore  advised  that,  in  my  opinion,  the  design  of 
Barney  Gould's  Showboat  would  not  be  subject  to  the  approval  of 
the  Art  Commission  under  section  i|.6  of  the  charter. 

„_  /  Respectfully  submitted, 

TO:   Art  Commission  DION  R.  HOLM,  City  Attorney. 

100  Larkin  St . , San  Francisco  2. 
Attention:  Joseph  H.  Dyer,  Jr.,  Sec'y. 


OPINION   NO.    8614. 

July  15,  195U 

SUBJECT:      JUVENILE   HALL    (YOUTH   GUIDAl^^cE   CEOTER):      POV.ERS 
AND  RESPONSIBILITIES   OP   BOARD  Oi'   SU.^ERVISORS 
UNDER   SECTION   660,   V-ELPARE  kWD  INSTITUT.:OWS   CODE, 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follov/s: 

REQUEST 

"In  the  meeting  of  the  Board  of  Supervisors  on 
Tuesday,  June  1st,  Supervisor  McAteer  presented  a  res- 
olution entitled,  'Requesting  Judge  of  the  Juvenile 
Court  to  appoint  a  committee  to  analyse  and  study 
planning  for  improvements  and  future  expansion  or  re- 
location of  the  Youth  Guidance  Center.'   This  matter 
has  been  referred  to  the  Public  Buildings,  Lands  and 
City  Planning  Committee. 

"In  connection  vdth  the  above,  Supervisor  McAteer 
requests  that  you  render  a  ^^rritten  opinion  with  respect 
to  Section  660  of  the  welfare  and  Institutions  Code, 
relating  to  the  construction  of  a  Juvenile  Hall,  indi- 
cating the  nature  and  extent  of  the  responsibility 
imposed  upon  the  Board  as  a  result  of  the  provisions 
of  said  section." 


follows: 


OPINION 
Section  660  of   the  I'elfare   and  Institutions  Code  provides  as 


"§660.      Provision  and  maintenance;      Designation: 
Reference    to  detention  homes;      Construction.      The  board 
of  supervisors   in  every  county   shall  provide   and  main- 
tain,  at   the   expense  of  the   county,   in  a  location 
approved  by   the    Judge   of   the    juvenile    court,    a   suitable 
house   or  place  for   the   detention  of  wards   of  the    juvenile 
court  and  of  persons  alleged  to  come  under   the  provisions 
of  Section  TOO.     Such  house  or  place   shall  be  knovjn  as   the 
"juvenile  hall"    of   the   county,      \herever   in  any  provision 
of  law  reference  is  made   to   detention  homes   for    juveniles, 
such  reference    shall  be   deemed  and  construed   to  refer    to 
the    juvenile   halls  provided  for   in  this   article." 
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The  provisions  for  a  detention  home  or  Juvenile  home  (Youth 
Guidance  Center)  were  originally  contained  in  Section  22  o£   Act  3966, 
Deering's  General  Laws,  1933  edition,  at  page  2109.   The  section 
provided: 

"it  shall  be  the  duty  of  the  legislative  body  of 
every  county,  or  city  and  county,  immediately  upon  this 
act  becoming  effective,  to  provide  and  thereafter  main- 
tain )  at  the  expense  of  such  county,  or  city  and  county, 
in  a  location  approved  by  the  Judge  of  the  Juvenile  court, 
a  suitable  house  or  place  to  be  known  as  the  'detention 
home'  of  said  county,  or  city  and  county,  for  the  deten- 
tion of  wards  of  the  juvenile  court  •  .  ." 

In  1937  the  legislature  repealed  this  section  and  by  enact- 
ment made  it  a  part  of  the  ^^elfare  and  Institutions  Code  so  that  the 
revisions  oi'  Section  22  are  now  found  in  Sections  660,  661,  662  and 
63  of  that  code,   Section  660  is  above  cited.   Section  661  provides 
briefly  that  the  institution  shall  not  be  connected  with  any  jail  or 
prison  and  shall  not  be  deemed  to  be  treated  as  a  penal  institution. 
Section  662  provides  for  the  management  and  control  of  the  internal 
affairs  of  such  Juvenile  hall,  and  section  663  relates  to  the  appoint- 
Iment  of  various  employees  and  provisions  for  payment  of  their  salaries 
by  the  Board  of  Supervisors, 

Prom  these  code  provisions  it  would  appear  that  the  State 
has  taken  full  charge  of  the  place,  manner  and  maintenance  of  such 
detention  homes.  And  it  is  equally  as  certain  that  under  the  pro- 
visions of  Section  660,  it  is  the  duty  of  the  Board  of  Supervisors 
in  every  county,  or  city  and  county,  whichever  the  case  may  be,  "to 

rovide  and  maintain"  such  home,  place,  hall  or  house  set  up  for  the 

etention  of  wards  of  the  juvenile  court. 

As  stated  in  the  case  of  Nicholl  v,  Koster,  157  Cal,  14.16: 

"The  main  purpose  of  the  act  is  to  provide  for  the 
care  and  custody  of  children  who  have  shovjn,  or  who  from 
lack  of  care  are  likely  to  develop,  criminal  tendencies, 
in  order  to  have  them  trained  to  good  habits  and  correct 
principles.   To  accomplish  this  it  gives  additional  jur- 
isdiction and  power  to  the  superior  courts  of  the  state 
and  provides  the  office  s  necessary  for  the  execution 
of  that  jurisdiction  and  power," 

See  Welfare  and  Institutions  Code,  Sections  63I,  632, 
633,  635,  636  and~537. 
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The  provisions  for  a  detention  home  or  Juvenile  home  (Youth 
Guidance  Center)  were  originally  contained  in  Section  22  o£   /.ct  3966, 
Deering's  General  Laws,  1933  edition,  at  page  2109.   The  section 
provided: 

"It  shall  be  the  duty  of  the  legislative  body  of 
every  county,  or  city  and  county,  immediately  upon  this 
act  becoming  effective,  to  provide  and  thereafter  main- 
tain ,  at  the  expense  of  such  county,  or  city  and  county, 
in  a  location  approved  by  the  Judge  of  the  Juvenile  court, 
a  suitable  house  or  place  to  be  known  as  the  'detention 
home'  of  said  county,  or  city  and  county,  for  the  deten- 
tion of  vjards  of  the  Juvenile  court  •  ,  ." 

In  1937  the  legislature  repealed  this  section  and  by  enact- 
ment made  it  a  part  of  the  ^'elfare  and  Institutions  Code  so  that  the 
provisions  of  Section  22   are  nov/  found  in  Sections  660,  661,  662  and 
063  of  that  code.   Section  660  is  above  cited.   Section  66I  provides 
briefly  that  the  institution  shall  not  be  connected  with  any  jail  or 
prison  and  shall  not  be  deemed  to  be  treated  as  a  penal  institution. 
Section  662  provides  for  the  management  and  control  of  the  internal 
affairs  of  such  Juvenile  hall,  and  section  663  relates  to  the  appoint- 
ment of  various  employees  and  provisions  for  payment  of  their  salaries 
by  the  Board  of  Supervisors, 

Prom  these  code  provisions  it  vrould  appear  that  the  State 
has  taken  full  charge  of  the  place,  manner  and  maintenance  of  such 
detention  homes.  And  it  is  equally  as  certain  chat  under  the  pro- 
visions of  Section  660,  it  is  the  duty  of  the  Board  of  Supervisors 
in  every  county,  or  city  and  county,  vjhichever  the  case  may  be,  "to 
provide  and  maintain"  such  home,  place,  hall  or  house  set  up  for  the 
detention  of  wards  of  the  juvenile  court. 

As  stated  in  the  case  of  Nicholl  v.  Koster,  157  Cal.  I\l6: 

"The  main  purpose  of  the  act  is  to  provide  for  the 
care  and  custody  of  children  v;ho  have  shoxm,  or  v;ho  from 
lack  of  care  are  likely  to  develop,  criminal  tendencies, 
in  order  to  have  them  trained  to  good  habits  and  correct 
principles.   To  accomplish  this  it  gives  additional  Jur- 
isdiction and  povrer  to  the  superior  courts  of  the  state 
and  provides  the  office  s  necessary  for  the  execution 
of  that  Jurisdiction  and  powe^-." 

See  l/elfare  and  Ins ti tut i ons  C ode ,  Sections  63I,  632, 
633,  635,  636  and  637. 
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In  determining  the  nature  and  extent  of  the  responsibility 
Imposed  upon  the  Poard  of  Supervisors  by  the  provisions  of  Section 
660  the  determinative  vrords  therein  are  "provide"  and  "maintain." 

The  primary  meaning  of  the  word  "provide"  is  to  "look  out 
for  in  advance;  to  procure  beforehand;  to  get,  collect  or  make  ready 
for  future  use;  to  prepare,   ^.ebster's  Dictionary,  2d  Ed,   Ware_v, 
Gay,  28  Mass.  IO6,  109;  City  of  Savannah"  v.  Robinson.  8I  111,  App. 

This  facet  of  the  duties  of  the  Board  of  Supervisors  must 
be  considered  in  connection  with  its  correlated  and  concurrent  duty 
to  "maintain," 

To  "maintain"  means  to  hold  or  keep  In  any  particular  state 
or  condition,  not  to  suffer  to  fail  or  decline.   To  "establish  and 
maintain"  embraces  a  "continuing  obligation,"  Rosekrans  v»  Pacific 
Electric  Ry.  Co. ,  13k   P.  2d  2k5 ,   21  Gal.  2d  6027  And  in  Jensen  v. 
Town  of  Afton,  114.3  P.  2d  190,  "maintain"  ordinarily  means  to  keep  in 
particular  state  or  condition,  especially  with  reference  to  effi- 
ciency; to  support;  to  sustain;  to  keep  up;  not  to  fail  or  decline, 
and  to  continue. 

Considering  the  foregoing,  therefore,  it  is  my  opinion 
that  under  Section  660  of  the  Welfare  and  Institutions  Code  it  is  the 
duty  of  the  Board  of  Supervisors  in  the  first  instance  to  provide 
and  establish  at  a  location  approved  by  the  judge  of  the  juvenile 
court,  a  suitable  house,  place  or  hall  for  the  detention  of  wards 
of  the  juvenile  court. 

There  if trr,  there  is  a  continuing  obligation  and  duty  by 
said  Board  to  not  only  maintain  such  established  detention  hall  or 
home,  but  to  keep  it  physically  operative  In  a  state  or  condition  of 
efficiency  as  required  in  the  light  of  changing  needs,  conditions 
or  circumstances. 

Respectfully  submitted. 


SEy/vrpB 

To:     Board  of  Supervisors 
235  City  Hall 
Attn:      John  R,   McGrath,   Clerk 


DION  R.    HOLM 
City  Attorney 


OPINION  NO.    865 

July   15,    195i| 

SUBJECT:      MAY  RUPERT   NELSON  BEQUEST  BE  USED  EY  THE  ART   COM- 

MISSION   FOR    THE  AV/ARDI:JG   OF   FRILES   OR    SCHOL/^JlShlPS . 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows; 

REQUEST 

"I  have  been  instructed  by  the  Visual  Arts  Cormuittee 
of  the  Art  Commission  to  write  you  for  an  opinion  concern- 
ing the  Rupert  Nelson  Bequest.   So  that  you  may  familiarize 
yourself  with  the  bequest  please  note: 

"'I  give  and  bequeath  all  the  rest,  residue  and 
'  remainder  of  my  estate,  both  real  and  personal  and 
wheresoever  situate,  to  the  SaN  FRANCISCO  ART  COM- 
MISSION, City  xiall,  Civic  Center,  San  Francisco, 
California,  free  and  clear  of  any  trust,  express 
or  implied,  and  request,  but  do  not  direct,  that 
said  sum  and  property  be  used  for  the  sponsoring 
of  Scandinavian  art  and  exhibits  or  acquiring 
Scandinavian  homecraft  arts  and  crafts  for  exhibit 
purposes. ' 

"You  have  previously  ruled  that  it  is  impossible  to  use 
city  fiunds  for  the  awarding  of  prizes  or  scholarships. 
However,  in  this  case  the  nembers  of  the  Cor.imittee  have 
raised  the  question  whether  it  would  be  possible  to  use  the 
money  from  this  legacy  for  such  a  purpose." 

OPINION 

Charter  Section  19  provides; 

"The  board  of  supervisors  and  each  board  and  coriimission 
appointed  by  the  mayor,  or  otherwise  provided  by  this  charter, 
shall  have  powers  and  duties  as  follows: 


"(d)   To  receive,  on  behalf  of  the  city  and  county,  gifts, 
devises  and  bequests  for  any  purpose  connected  with  or  inci- 
dental to  the  department  or  affairs  placed  in  its  charge,  and 
to  administer,  execute  and  perform  the  terms  and  conditions 
of  trusts  or  any  gift,  devise  or  bequest  which  may  be  accepted 
by  vote  of  tae  people  or  by  the  board  ox"  supervisors  for  the 
benefit  of  such  department  or  purpose,  and  to  act  as  trustees, 
\ander  any  such  trust,  when  so  authorized  to  do  by  the  board  of 
supervisors.   The  title  to  all  real  and  personal  property  now 
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owned  or  hereafter  acquired  by  gift,  devise,  bequest  or  other- 
wise, by  and  for  the  'Purposes  of  any  board  or  comraisslon  shall 
vest  in  the  city  and  county."   ( j^rapha sis  added) 

There  is  no  doubt  that  the  Art  Commission,  whose  powers  are 
set  forth  in  Charter  Section  I|.6,  is  subject  to  Section  19  (d)  .  Al- 
though Section  19  (d)  permits  the  Art  Coi.iraission  to  receive  and  to 
administer  funds  accepted  by  the  Board  of  Supervisors,  it  provides 
that  title  to  all  property  donated  to  the  Art  Commission  vests  in 
the  City  and  County  unless  the  gift  is  made  in  trust  and  the  Board  of 
Supervisors  authorizes  the  Comraission  to  serve  as  trustees.   The 
Rupert  Nelson  bequest  specifically  states  that  no  trust,  express  or 
implied,  is  intended.   Therefore,  it  must  be  concluded  that  the  gift 
is  a  general  bequest  to  the  Art  Commission,  in  which  case  title  to 
the  funds  vests  in  the  City  and  County,  the  funds  becoming  municipal 
funds. 

It  has  been  previously  held  by  this  office  that  municipal 
funds  can  be  appropriated  only  for  municipal  piorposes,  and  that  the 
Art  Cor.iraission  could  not  appropriate  funds  for  the  establishment  of 
a  scholarship  plan,  for  such  an  expenditure  would  not  be  for  a  suf- 
ficient public  purpose  but  would  amount  to  a  gift  of  public  funds  to 
a  selected  few  artists.   Opinion  of  the  City  Attorney  of  San  Francis- 
co, No.  3993  (iiugust  6,  19ir7l 

By  Resolution  No.  11737  (Scries  of  1939),  adopted  November 
13»  1951,  the  Board  of  Supervisors  accepted  the  Nelson  bequest  and, 
in  such  acceptance,  authorized  the  Art  CoxU'aission  to  expend  the 
money  for  the  acquisition  of  Scandinavian  art  or  the  sponsorship  of 
a  Scandinavian  Art  ]ixhibit.   If  the  Art  Coi.imission  desires  to  so  ex- 
pend the  f-unds,  it  is  permitted  to  do  so.   There  is  no  doubt  that 
such  would  be  a  public  purpose,  for  the  benefit  from  such  an  exhibit 
or  display  would  be  to  the  general  public.   However,  to  use  these 
funds  to  sponsor  or  to  av/ard  prizes  or  scholarships  would  amount  to 
conferring  a  liberal  education  or  a  gift  on  a  selected  few  at  the 
expense  of  the  taxpayers.   This  would  not  benefit  the  public  and,  ac- 
cordingly, it  is  my  opinion  that  the  intended  use  would  not  be  a  suf- 
ficient public  purpose  to  authorize  the  expenditure. 

Respectfully  submitted, 


DION  R.  HOL>I 

City  i^.ttorney 
RS/SY 

To:  Art  Commission 

City  and  County  of  San  Francisco 

100  Larkin  Street 

San  Francisco  2,  California 

Attention:   Joseph  H.  Dyer,  Jr.,  Secretary 


OPINION  NO.  866 

July  16,  1951^. 

SUBJECT:      \J.iZ;THER   CHIEF  PROBiiTICN  OFFICE!   OR  i^IGTHSR   SHOULD   RECEIVE 
BENEFITS   FROM  VET^'^JiNS  ADi'IINISTRi-.TlON  AS    GLU^RDIAN   OF 
WARD   OP   J.iV2iaLS  COURT. 

Dear   Slrj 

Your  request   for  my  opinion  relative    to   t_ie   aoove   stated 
subject  matter   is   as   follows: 

REQUEST 

"Grace  i'l.  Berdion,  a  minor  Cxiild,  is  a  ward  of  this  Court, 
under  the  supervision  of  the  probation  officer,  said  order 
having  been  entered  by  this  Court  on  October  21,  1952.   At 
that  time,  Grace  was  permitted  by  the  Court  to  live  with 
her  mother.   On  April  27,  195^  Grace  was  allowed  by  the 
Court  to  live  with  her  t,randmother,  pending  arran^^ements 
for  her  to  live  in  a  school  work  home,  at  no  expense  to 
the  County  in  this  or  any  fore-^oing  arrangements,  i-it   no 
time-'  since  she  was  declared  a  ward  of  t.ie  Court  .:as  Grace 
received  financial  support  from  County  Funds. 

"Meanwhile,  u-race  became  eli.^itle  to  certain  benefits  from 
the  Veterans  Administration  but  because  she  was  a  ward  of 
the  Juvenile  Court,  the  Veterans  Administration  held  that 
the  mother  v;as  not  her  proper  and  legal  guardian  for  re- 
ceipt of  such  benefits,  holdin.i  that  the  Chief  Probation 
Officer  was  the  only  person  legally  entitled  to  receive 
said  benefits  in  her   behalf.   This  office  held  contrari- 
wise in  li-ht  of  the  fact  that  we  were  not  expending 
county  funds  for  .ler  support  and  thus  had  no  claim  in  the 
matter;  and,  further,  that  the  Juvenile  Court  did  not  de- 
prive the  mother  of  certain  rij^^hts  and  privileges,  among 
tnem  being  the  right  to  receive  Veterans  Administration 
benefits  to  which  hur  daughter  was  entitled. 

"Inadvertently,  the  Chief  Probation  OiTicer  signed  an  ap- 
plication to  receive  tae  aforcxaentioned  benei'its  from  the 
Veterans  Administration  as  Grace's  'lejal  custodian'  and 
we  have  just  received  a  Cxieck  in  tae  amount  of  i}SS2..Sk- 
made  out  to  'Probation  Officer  of  tnc  City  and  County  of 
San  Fr.ancisco  as  legal  custodian  of  Grace  M.  Berdion.' 

"Since  we  do  not  know  how  to  proceed  with  tae  disposition 
of  tais  check  and  those  that  will  follow  each  month  here- 
after, your  opinion  as  to  this  matter  will  be  appreciated. 
Further,  we  desire  to  withdraw  from  this  arrangement  with 
the  V.A." 
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OPINION 


The  O'uvenilo  Court,  in  adjudging  said  child  a  ward  of  the 
Court  upon  a  finding  of  waywardness,  ass\aj:)ied  jurisdiction  over  the 
welfare  of  her  person,  not  over  her  estate  or  property.   Indeed,  the 
child  had  no  estate  or  property  at  that  time.   The  situation  of 
wardship,  legal  guardianship  or  custody  then  created  in  favor  of  the 
Court  was  immediately  shared  by  the  Court  vjith  the  mother  by  com- 
mitting the  child  to  her  care  and  support  under  the  supervision  of 
the  Probation  Department,  and  such  arrangement  still  continues. 

An  interpretation  of  such  arrangement  is  stated  in  the  case 
of  Ex  parte  McDermott,  70  C.A.  109,  HI,  as  follows: 

"The  order  of  the  court  by  which  petitioner  was 
made  a  ward  of  the  juvenile  court  of  necessity  had  the 
effect  of  transferring  the  matter  of  her  guardianship 
from  her  parents  to  the  court  itself,  and  it  thereupon 
became  discretionary  with  the  court  whether  to  permit 
the  minor  to  return  to  the  homo  of  her  parents  or  to 
place  her  within  the  care  and  custody  of  some  state 
institution.   (In  re  Hunter,  50  dL.   2&5.  /i95  Pac.  76/.) 
Although  the  actual  physical  care  of  the  minor  was  in  the 
parents,  the  ward  was  rightfully  under  the  final  control 
of  the  court,  rather  than  \inder  the  control  of  her  par- 
ents.  The  discretion  of  the  court  as  to  the  custody  of 
the  minor  having  been  exercised  in  favor  of  the  parents 
of  the  minor  at  the  time  she  was  declared  to  be  a  ward  of 
the  court  did  not  itself  in  any  manner  affect  the  power 
of  the  court  to  tiiereafter  change  the  order  as  to  the 
person  in  whom  or  the  institution  in  which  should  be 
vested  the  custody  of  the  minor.   The  authority  of  the 
court  to  make  the  necessary  order  changing  the  custody 
of  the  minor  from  her  parents  to  the  officers  of  the 
juvenile  home  is  contained  in  section  9  of  the  Juvenile 
Court  Act  (Stats.  19l5»  P.  1225),  as  follows:   'Any  order 
made  by  the  court  in  case  of  any  person  subject  to  the 
jurisdiction  of  the  court  .  .  .  may  at  any  time  be 
cnanged,  modified  or  set  aside  as  to  the  judge  may  seem 
meet  and  proper;  .  .  .'" 

I  do  not  interpret  the  above  language  of  the  Court  as  draw- 
ing a  fine  line  of  distinction  between  legal  custody  being  vested 
in  the  Court  and  only  Physical  custody  being  vested  in  the  parents 
but,  rather,  that  under  the  arrangement  mentioned  the  Court  shares 
its  legal  custody  with  the  parent  until  such  time  as  the  wardship 
becomes  discharged  or  it  changes  or  modifies  the  arrangement.   The 
parent  has  permissive  legal  custody,  the  Court,  final  power  to 
change  legal  custody. 
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Your  statement  further  shows  that  the  matter  of  support  for 
the  child  has  never  been  a  responsibility  of  the  City  and  County, 
nor  is  it  now.   I  ara  therefore  of  the  opinion  that  the  accruing  com- 
pensation benefits  from  the  Veterans  Adininistration  in  favor  of  the 
child  are  not  items  the  Juvenile  Court  nas  any  right  to  assuriie  jur- 
isdiction over  as  long  as  that  situation  continues.   The  handling  of 
those  benefits  for  the  child  must  bo  resolved  in  tne  light  of  Section 
202  of  the  California  Civil  Code,  Section  II4.3O  of  the  Probate  Code 
and  those  sections  of  the  Probate  Code  which  govern  generally  guar- 
dianship over  estates  of  minors. 

Said  Section  202  of  the  Civil  Code  reads  as  follows: 

"The  parent  as  such,  has  no  control  over  the  property 
of  his  child." 

Thus,  in  the  case  of  Kendall  vs.  Miller,  9  Cal.  591,592,  we 
have  the  following  interpretation  of  the  natural  guardianship  rights 
of  parents: 

"The  guardianship  by  nature  extends  only  to  the 
custody  of  the  person  of  the  ward,  not  to  his 
property.   But  to  entitle  the  guardian  to  manage 
the  property  of  his  ward,  he  must  be  duly  ap- 
pointed by  some  competent  public  authority 
/2  Kent,  2lQ;    6  Georgia  Rep.,  i^Oij./." 

The  Probate  Code,  however,  creates  an  exception  to  the  above 
rule.   Section  lij-30  reads  as  follows: 

"If  a  minor  has  no  guardian  of  his  estate,  money 
belonging  to  the  minor  not  exceeding  the  sum  of  one 
thousand  dollars  (^1,000)  or  otner  property  belong- 
ing to  the  minor  not  exceeding  one  thousand  dollars 
(ii{)l,000)  in  value  may  be  paid  or  delivered  to  a 
parent  of  the  minor  entitled  to  the  custody  of  the 
minor  to  hold  for  the  minor,  upon  written  assurance 
verified  by  the  oath  of  such  parent  that  the  total 
estate  of  the  minor  does  not  exceed  two  thousand 
five  hundred  dollars  ((,52,500)  in  value;  and  the 
written  receipt  of  such  parent  shall  be  an  acquit- 
tance of  tne  person  making  such  payment  of  money  or 
delivery  of  other  property." 

The  effect  of  said  exception  is  to  empower  a  parent  "entitled 
to  the  custody  of  the  minor"  to  manage,  v;ithout  formal  guardianship, 
the  money  belonging  to  his,  or  her,  minor  child  not  exceeding 
il,000.   The  money  here  in  question  being  only  ^19.50  per  month, 
with  an  accumulated  backlog  of  ^552.5i|»  there  is  no  question  but 
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what  it  may  be  placed  under  the  management  of  the  mother  as  pre- 
scribed in  said  Section  li+BO  of  the  Probate  Code,  if  she  may  be 
deemed  a  parent  "entitled  to  custody"  of  said  minor  child  within 
the  meaning  of  said  section.   In  any  event,  the  plain  language  of 
the  section  does  not  include  vesting  such  power  in  a  probation 
officer. 

As  hereinbefore  stated,  the  final  povjer  of  conbrolling  cus- 
tody of  this  minor  is  definitely  vested  in  the  Juvenile  Court.   The 
mother  may  be  said  to  have  permissive  legal  custody  until  the  fur- 
ther order  of  the  Court.   Does  such  a  form  of  custody  entitle  her  to 
manoge  her  daughter's  small  estate  within  Probate  Code  Section  lij.30? 
I  find  no  case  exactly  in  point  on  this  issue  but  there  are  numer- 
ous cases  indicating  a  liberal  disposition  on  the  part  of  courts  of 
last  resort  to  recognize  guardianship  rights  still  existing  in  par- 
ents upon  a  proper  showing  of  fitness,  even  while  their  children 
are  wards  of  the  Juvenile  Court.   In  other  words,  it  is  settled  law 
in  California  that  an  outstanding  judgment  of  wardship  respecting  a 
child  under  the  Juvenile  Court  law  does  not  preclude  the  Superior 
Court  granting  general  guardianship  letters  to  a  rehabilitated  par- 
ent if  it  so  desires.   Guardiansnip  of  Rosa  Michels,  I'JO   Cal.  339; 
Matter  of  Forrester,  162  Cal.  14.93.   The  Court  in  this  matter  at 
hand  has  recognized  the  mother  as  worthy  and  fit  by  continuing  the 
custody  of  the  child  in  her  care  for  nearly  two  years. 

The  purpose  of  Section  114-30  of  the  Probate  Code  is  to  avoid 
saddling  the  expense  of  a  general  guardianship  upon  the  minor's  es- 
tate when  it  is  lass  than  ^IjOOO  and  the  person  designated  for  per- 
forming such  a  saving  is  a  parent  "entitled  to  the  custody  of  the 
minor.    I  am  inclined  toward  giving  the  cases  of  record  a  liberal 
interpretation  to  the  effect  that  a  parent  sharing  custodial  control 
over  a  coild  to  the  extent  herein  denoted,  with  the  permission  of 
the  Juvenile  Court,  is  a  parent  entitled  to  and  qualified  to  exer- 
cise the  powers  and  privileges  granted  under  said  Section  li(.30  of 
the  Probate  Code.   In  re  Barajas,  lllj.  C.A.  (2d)  22  and  \j  elf  are  and 
Institutions  Code,  Sec.  739  contain  language  tending  toward  the 
support  of  such  a  liberal  interpretation.   I  believe  compelling  the 
mother  in  this  case  to  resort  to  the  expense  of  guardianship  proced-- 
ure  or  depriving  her  of  the  management  of  the  small  estate  by  plac- 
ing It  into  the  hands  of  the  probation  officer  violates  the  intent 
and  spirit  of  said  section.  You  are  therefore  advised  accordingly. 

Concerning  the  inadvertence  of  the  Chief  Probation  Officer 
signing  up  with  the  Veterans  Administration  as  the  "legal  custodian" 
of^the  child,  it  is  suggested  that  such  representation  be  withdrawn 
and  the  Veterans  Administration  b e  advised  of  this  opinion  from  the 
City  Attorney's  office.   Tne  check  already  received  by  said  proba- 
tion Officer  should  b  e  returned  to  the  Veterans  Administration  for 
redistribution  under  its  authority. 

Respectfully  submitted, 

RJR/Ri© 

To;  Youth  Guidance  Center  qjqjj  ^^   EOlA^,    City  Attorney 

375  VJoodsido  Avenue,  San  Francisco 

Attention:   Philip  Green 


OPINION  NO.  867 

July  19,  19 5U 

SUBJECT:   ASSESSMENT  AND  TAXABILITY  OF  POSSESSORY 

INTERESTS  IN  REAL  ESTATE  UNDER  JURISDICTION 
OF  STATE  BOARD  OF  HARBOR  COMMISSIONERS; 
VALUE  OF  SUCH  INTERESTS. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  year,  the  assessment  roll,  as  delivered  by 
the  Assessor  to  the  County  Board  of  Equalization,  re- 
flects assessments  against  persons,  firms  or  corpora- 
tions holding  so  called  'possessory  interests'  in  pro- 
perty owned  by  the  State  Harbor  Commission.   The  conten- 
tions of  the  appellants  as  recited  in  the  appeals  refer- 
red to  are  as  follows: 

"1.   There  is  no  taxable  interest. 

"2.  Even  if  there  is  a  taxable  interest  such 
interest  has  no  value. 

"3.   If  the  interest  has  any  value  that  value  is 
purely  nominal. 

"In  addition  in  the  cases  of  Matson  Terminals  Inc., 
and  Islais  Creek  Grain  Terminal  Corporation,  certain  of 
the  property  is  vinder  lease  from  the  State  Board  of  Harbor 
Commissioners.   These  leases  are  for  a  term  of  years  but, 
it  is  alleged,  if  the  pier  assignments  are  cancelled  by 
the  State  Board  of  Harbor  Commissioner,  the  lessees  have 
the  right  to  immediately  terminate  the  leases.   As  a  re- 
sult the  contention  will  be  made  on  behalf  of  these  two 
applicants  that  the  leases  have  no  value  apart  from  the 
pier  assignments  and  therefore  should  be  treated  the 
same . 

"In  the  case  of  Bethlehem  Pacific  Coast  Steel  Cor- 
poration the  additional  contention  is  made  that  there  may 
have  been  a  double  assessment,  i.e.,  certain  of  the  pro- 
perty may  already  have  been  assessed  against  them  on  the 
regular  secured  roll.   Bethlehem  Corporation  has  not  had 
timoto  chock  accurately  but  will  do  so  before  the  hearing. 

"For  the  Board's  information,  when  next  meeting  as  a 
County  Board  of  Equalization,  on  Monday,  July  19,  195i;, 
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"it  will  be  appreciated  If  the  City  Attorney  will  render 
his  opinion  concerning  each  of  the  contentions  made  by 
the  aopellants  in  the  appeals  referred  to. 

"It  will  be  aopreciated  also  if,  as  far  as  oossible 
under  the  circumstances,  the  Director  of  Property  will 
oerform  the  customary  acts  and  provide  the  usual  informa- 
tion supplied  by  him  and  his  aopraisers  while  acting  in  an 
advisory  capacity  to  the  County  Board  of  Equalization 
pursuant  to  the  provisions  of  ordinance  no.  6131;. 

"In  the  case  of  each  of  the  tyne  of  appeals  herein 
referred  to,  because  of  the  unusual  circumstances,  but  one 
copy  thereof  is  available  and  these  are  on  file  in  the 
office  of  the  Clerk  of  the  Board  of  Supervisors  where  each 
of  the  parties  herein  addressed  may  have  access  to  them 
for  such  information  as  is  required  to  comply  with  the  re- 
quests made  to  the  respective  parties  herein  addressed." 

OPINION 

The  well  established  principle  that  possessory  interests  in 
tax-exempt  land  are  taxable  in  California  was  affiimed  in  the  re- 
cent case  of  Kaiser  v.  Reid,  30  Cal.  2d  610,  6l8,  as  follows: 

"Possessory  interests  in  land  or  Improvements  are 
taxable  under  Section  107  of  the  Revenue  and  Taxation 
Code  and  in  nursuanoe  of  the  constitutional  mandate 
that  'all  property  ....  shall  be  taxed'  (Const.,  Art. XIII, 
Sec.  1).    Illustration  of  this  class  of  taxable  estate 
is  found  in  cases  involving  possessory  interests  in  pro- 
perty which  is  tax  exempt  by  virtue  of  ownership  in  the 
Federal  Government  (State  of  California  v.  Moore,  12  Cal. 
56;  People  v.  Shearer,  30  Cal.  6ii.5j  L.E.  White  Lumber  Co. 
V.  Mendocino,  177  Cal.  710  (171  P.  799)  by  virtue  of 
ownership  in  the  state  government  -San  Pedro  Los  Angeles 
&  Salt  Lake  Railroad  Co.  v.  City  of  Los  Angeles,  l80  Cal. 
18  (179  P.  393);  Outer  Harbor  Dock  &  Wharf  Co.  v.  City  of 
Los  Angeles,  k.9    Cal.  App.  120  (193  P.  137)  or  by  virtue 
of  ownership  in  a  city  government  (Hammond  Lumber  Co.  v. 
County  of  Los  Angeles',  101+  Cal,  App.  23S    (285  P.  896)." 

Possessory  interests  are  defined  in  Section  I07  of  the  Reverus 
and  Tpxation  Code  as  follows: 
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"(a)   Possession  of,  claim  to,  or  right  to  the 
possession  of  land  or  improvements,  except  when 
coupled  with  ownership  of  the  land  or  improvements 
in  the  same  person. 

"(b)  Taxable  improvements  on  tax  exempt  land." 

In  the  Restatement  of  the  Law  of  Property,  Section  7  it  is 
stated  that 

"A  possessory  interest  in  land  exists  in  a  person  wh« 
has 

"(a)  a  physical  relation  to  the  land  of  a  kind  which 
gives  a  certain  degree  of  physical  control  over 
the  land,  and  an  intent  so  to  exercise  such 
control  as  to  exclude  other  members  of  society 
in  general  from  any  present  occupation  of  the 
land;  or 

"(b)   interests  in  the  land  which  are  substantially 
identical  with  those  arising  when  the  elements 
stated  in  Clause  (a)  exist." 

In  the  California  annotations  to  Section  7  of  the  Restatement, 
Sec,  689  of  the  California  Civil  Code  is  cited,  which  reads: 

"A  present  interest  entitles  the  owner  to  the 
immediate  possession  of  the  property," 

The  appellants  mentioned  in  your  letter,  all  occupants  of  prop- 
erty under  the  jurisdiction  of  the  State  Board  of  Harbor  Commission- 
ers, contend  among  other  things  that  "applicants'  right  to  use  said 
facilities  is  evidenced  by  written  contract  or  contracts  between  the 
State  Board  of  Harbor  Commissioners  and  Applicant,  containing  pro- 
visions for  cancellation  at  any  time  on  30  days  notice,  or,  in  the 
discretion  of  the  Board  cancellable  at  any  time.   The  Board  is  pro- 
hibited by  law  from  entering  into  a  contract  for  any  longer  period. 
The  interest  of  applicant  in  said  facilities  is  not  now  nor  has  it 
ever  been  a  real  substantial  or  possessory  interest,  but  on  the  con- 
trary, it  is  now  and  always  has  been  a  flimsy  interest  of  such 
character  and  nature  as  not  to  constitute  taxable  property  under  the 
laws  of  the  State  of  California." 

The  contract  referred  to  is  designated  "Assignment  of  Space." 
Paragraph  1  of  such  "Assignment''  reads: 

"l.   This  assignment  of  space  is  a  revocable  license 
to  use  the  same.   The  said  license  is  revocable  at 
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"the  pleasure  of  the  Board  of  State  Harbor  Com- 
missioners for  San  Francisco  Harbor.   Payment  of 
the  above  mentioned  charges  for  space  in  advance 
is  a  condition  precedent  to  the  continuance  of  this 
license  and  the  same  may  be  revoked  forthwith  at 
any  time  when  the  payment  of  said  charges  la   in 
default  or  when  said  premises  are  used  in  an  un- 
lawful manner,  or  for  unlawful  purposes.  V/hen  the 
payment  of  said  charges  is  not  in  default,  said 
license  may  be  revoked  b""  either  Assignor  or  Assignee 
at  any  time,  said  revocation,  however,  to  be  effect- 
ive thirty  (30)  days  after  notice  in  writing  thereof." 

Although  paragraph  1  of  the  agreement  contains  the  statement 
that  the  "assignment  of  space  is  a  revocable  license  to  use  the  same" 
the  following  paragraphs  of  the  agreement  contain  the  customary  pro- 
visions of  a  lease.   They  include  the  right  of  re-entry  for  default; 
provisions  against  assignment  or  subassignment  without  the  consent 
of  the  assignor — against  the  commission  of  waste  or  nuisance  on  the 
premises  or  other  acts  interfering  with  the  quiet  enjoyment  of 
adjacent  assignees--with  reference  to  alterations  and  the  installa- 
tion of  improvements  and  fixtures  and  their  becoming  part  of  the 
realty--for  entry  by  the  assignor  upon  certain  conditions  without 
any  liability  for  interference  with  quiet  enjoyment--f or  the  main- 
tenance and  repair  of  the  premises  and  restoration  to  original  con- 
dition upon  termination  reasonable  wear  and  tear  excepted — and  a 
provision  that  "the  covenants  and  conditions  herein  contained  shall, 
subject  to  the  provisions  as  to  assignment,  apply  to  and  bind  the 
heirs,  successors,  executors,  administrators  and  assigns  of  all  the 
parties  hereto;  and  all  of  the  parties  shall  be  jointly  and  several- 
ly liable  hereunder." 

I  cannot  agree  that  this  instrument  does  not  create  a  possess- 
ory interest  in  the  appellants.   There  cannot  be  any  doubt  that  the 
assignee  under  the  assignment  has  a  present  claim  or  right  to  the 
immediate  possession  and  beneficial  use  of  the  facilities  for  the 
purpose  of  prosecuting  their  business  enterprises  and  an  exclusive 
right  to  such  possession  while  the  agreement  is  in  effect.   I  be- 
lieve it  to  be  further  manifest  from  the  document,  despite  the  30 
day  cancellation  clause,  that  it  is  reasonably  within  the  contempla- 
tion of  the  parties  that  the  possession  of  the  assignee  continue 
indefinitely  so  long  as  the  assignee  does  not  default  under  the 
agreement.   Provision  19  of  the  agreement  provides  "that  the  assignee 
shall  in  good  faith  and  with  all  reasonable  diligence  employ  its 
best  endeavors  and  all  practical  means  to  promote  and  aid  the  com- 
merce of  the  Port  of  San  Francisco  and  the  use  of  its  facilities." 
Thlsisbat  the  expression  of  a  major  public  purpose  of  the  management 
and  operation  of  the  Harbor  of  San  Francisco  and  it  would  certainly 
be  incapable  of  fulfillment  if  there  were  arbitrary  and  unreasonable 
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cancellations  of  such  assignments  by  the  State  or  if  the  assignees 
did  not  have  the  reasonable  assurance  and  expectation  that  such 
would  not  occur  in  the  establishment,  expansion  and  improvement  of 
their  respective  businesses. 

It  may  further  be  observed  that  a  leasehold  interest  is  not  a 
prerequisite  to  the  existence  of  a  possessory  interest  in  real  es- 
tate either  under  the  Revenue  and  Taxation  Code  definition  of  such 
an  interest  or  under  the  decisions  of  the  courts  considering  the 
subject.   As  stated  in  Kaiser  v.  Reid,  supra,  p.  6l8: 

"Thus,  in  declaring  possession  of  an  agricultural 
claim  upon  public  lands  to  be  taxable,  this  court 
early  said  in  the  Shearer  case  at  pages  6p5-57  'The 
possession  itself  of  the  public  lands  and  the  improve- 
ments thereon,  whether  by  naked  trespasss'i's,  or  those 
who  claim  in  addition  a  right  of  pre-emption,  as  to 
everybody  except  the  United  States,  have  always  in 
California,  and  in  most,  if  not  all  of  the  new  states, 
been  regarded  as  valuable  property  interests  ...» 
These  possessions,  then,  are  recognized  as  a  species 
of  property  subsisting  in  the  hands  of  the  citizens. 
It  is  not  the  land  itself,  nor  the  title  to  the  land, 
nor  is  it  the  identical  estate  held  by  the  United 
States,   It  is  not  the  pre-emption  right,  but  is  the 
possession  and  valuable  use  subsisting  in  the  citizen." 

Also  see:   People  v.  Prisbie,  31  Cal.  ll|.6;  San  Pedro,  etc.  R.R.  Co. 
y.  Los  Angeles,  180  Cal.  1(3;  State  of  California  v.  Moore,  12  Cal. 
56;  L.  E,  Miite  Lumber  Co.  v.  Mendocino,  177  Cal.  710;  Parr-Richmond 
Industrial  Corp.  v.  Boyd,  [|.3  A.C.  1^6;    County  of  L.A.  v.  Continental 
Corp.,  113  C.A.  2d  20? 


f. 


The  precise  question  hereinabove  considered  was  presented  to 
the  Office  of  the  Attorney  General  of  the  State  of  California  by  the 
Board  of  State  Harbor  Commissioners.   The  Attorney  General's  Office 
advised  the  State  Board  as  follows  on  July  27,  1953: 

"Under  California  law  there  is  no  doubt  but  that  the 
interest  of  an  assignee  under  the  so-called  Assignment  of 
Space  from  the  Board  of  State  Harbor  Commissioners  for 
San  Francisco  Harbor,  or  the  interest  of  lessees  of  the 
Board  of  State  Harbor  Commissioners  for  the  San  Francisco 
Harbor,  would  be  a  possessory  interest  subject  to  assess- 
ment and  tax  (Section  107,  Revenue  and  Taxation  Code;  Timm 
Aircraft  Corp.  v.  Byram,  3l|.  Cal.  2d.  632,  Kaiser  Company, 
Inc.  V.  Reid,  30  Cal.  2d.  6l0;  Blinn  Lumber  Co.  v.  County 
of  Los  Angeles,  2l6  Cal.  liGQ,    klU-i    San  Pedro  etc.  R.R. Co 
V.  City  of  Los  Angeles,  180  Cal.  l8;  Tilden  v.  County  of 
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"Orange,  89  Gal,  A.pp.  2d.  586;  Hammond  Lumber  Co.  v. 
City  of  Los  Angeles,  12  Cal.  App,  2d,  277;  Hammond 
Lumber  Co.  v,  Los  Angeles  County,  lOi^  Cal, App,  235)  •" 

As  above  demonstrated  I  concur  in  the  conclusion  of  the  Attorney 
General's  Office,   In  arriving  at  my  conclusion  I  have  carefully 
and  thoroughly  considered  the  objections  raised  by  the  State  Harbor 
Board  and  the  brief  submitted  in  opposition  by  the  attorneys  for  ap- 
pellants, but  regret  that  I  cannot  legally  concur  in  their  views. 

A.dverting  next  to  your  questions  regarding  the  taxable  value  of 
the  possessory  interests,  if  any,  you  are  advised  that  these  are  not 
legal  questions  upon  which  I  can  properly  advise  the  Board  of  Super- 
visors sitting  as  a  Board  of  Equalization  and  as  a  matter  of  fact 
any  attempt  for  me  to  do  so  would  be  improper  under  the  law.  As 
stated  in  the  case  of  Los  Angeles  Gas  &  Electric  Co.  v.  County  of 
Los  Angeles,  162  Cal.  16[|.: 

"The  law  necessarily  leaves  the  determination  of  the 
question  of  the  fact  of  value  to  certain  officers,  and 
when  it  appoints  tribunals  for  that  purpose,  as  in  this 
state  primarily  the  assessor,  and,  for  purpose  of  review 
the  board  of  supervisors  acting  as  a  county  board  of 
equalization,  the  conclusion  of  those  tribunals  on  such 
a  question  of  fact  constitutes  a  judgment  that  is  not 
collaterally  assailable  in  the  courts," 

The  court  in  the  case  of  Kaiser  v,  Reid,  30  Cal. 2d,  supra,  p.  622 
comments  in  the  same  vein  as  follows: 

"The  next  matter  to  be  noted  is  the  claim  that  plain- 
tiff's possessory  interest  in  the  shipyards  was  without 
taxable  value.   The  R-evenue  and  Taxation  Code  requires 
that  'all  taxable  property  shall  be  assessed  at  its  full 
cash  value'  (§i|.01),  which  means  'the  amount  at  which 
property  would  be  taken  in  payment  of  a  just  debt  from  a 
solvent  debtor'  (§110).   The  state  Constitution  authorizes 
local  boards  of  equalization  (to  equalize  the  assessment 
of  the  property  contained  in  /the/  assessment-roll,  and 
to  make  the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll  ..."   (Art. XIII, 
§9.)   But  the  precise  method  to  be  used  in  calculating 
'full  cash  value'  is  not  prescribed  by  law.   To  this  point 
it  was  said  in  Utah  Construction  Co.  v,  Richardson,  I87 
Cal,  6lj.9,  at  pages  652-653  /203  P,i;Ol/:   'As  a  general 
rule,  it  is  not  essential  'that  the  legislature  prescribe 
the  method  of  valuation  to  be  employed,  but  it  may  delegate 
to  its  taxing  officers  the  power  to  adopt  a  suitable  method 
and,  in  the  latter  case,  the  assessors  must  value  the  prop- 
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"erty  according  to  their  best  judgment  and  with  honest 
purpose.   (Citing  authorities.)   The  general  requirement 
in  the  state  constitution  that  the  legislature  fix  the 
"manner"  in  which  the  assessment  is  to  be  made  does  not 
limit  the  povjer  of  the  legislature  to  invest  the  taxing 
board  with  the  right  to  choose  a  rule  of  valuation  .  .  , 
"No  principle  of  valuation  of  property  for  purposes  of 
taxation  is  prescribed  by  the  laws  of  this  state.   The 
statutes  define  the  different  species  of  property  and 
provide  that  every  species  shall  be  assessed  at  its 
'actual  cash  value.'   But,  as  to  the  mode  of  ascertaining 
the  cash  value,  our  law  is  silent.   No  subsidiary  prin- 
ciples of  valuation  are  laid  down  to  guide  the  owner  in 
making  his  statement  in  those  cases  where  he  is  required 
to  specify  values;  and  the  assessor  is  left  equally  un- 
restricted in  making  his  estimates.   It  follows  that 
owners  and  assessors  must  be  guided  by  those  general 
principles  which  everywhere  determine  the  valuation  of 
property,  independently  of  statutory  rules  i  ',    ',    '"'' 
(Emphasis  added  by  the  court). 

"V/hile  for  the  purpose  of  taxation  the  'full  cash 
value'  of  property  is  comrionly  construed  to  mean  its 
•fair  market  value' — the  value  a  willing  purchaser 
will  pay  to  a  willing  seller  in  an  open  raarket-- 
(Crocker  v.  Scott,  1L^9  Cal.  575,  592  /87  P.  102/; 
City  of  Los  Angeles  v,  '  estern  Union  Oil  Co.  151 
Cal.  20L|.,  206-207  /ll8  P.  720/),  the  absence  of 
an  'actual  market'  for  a  particular  type  of  property 
does  not  mean  that  it  has  no  value  or  that  it  may 
escape  from  the  constitutional  mandate  that  'all 
property  .  ,  .  shall  be  taxed  in  proportion  to  its 
value'  (art.  XIII,  §1)  but  only  that  the  assessor 
must  then  use  such  pertinent  factors  as  replacement 
costs  and  income  analyses  for  determining  'valuation.' 
(Blinn  Lumber  Co.  v.  County  of  Los  Angeles,  216 
Cal.  klk*   ij-78-i^79  Alh   P.  2d  512,  81+  A.L.R.  1301^./; 
Hammond  Lumber  Co.  v.  County  of  Los  A.ngeles,  supra, 
10[j.  Cal.  App.  235,  2!4.[^-2i+5)." 
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In  view  of  the  present  indefiniteness  of  the  contention 
of  the  Bethlehem  Steel  Company  "that  there  may  have  been  a  double 
assessment,  i.e.,  certain  of  the  property  may  already  have  been 
assessed  against  them  on  the  regular  secured  roll"  I  believe  it 
is  quite  obvious  that  I  am  not  in  a  position  to  render  advice 
on  such  contention. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Attention:   ilr.  John  R.  McGrath 
Clerk  of  the  Board 


TJB/LSM 


August  5,  1954 
Opinion  No.  663 

SUBJECT:   S::P.i;NDITUR-i  OF  ::ATJ^R  I)2?KRT22^rT   FUNDS  FOR  CONSTRUCTION 
OF  CLUB  HOUSE  Si^RVIK'G  CRIbT.X  SPRINGS  GOLF  COURSE 

Dear  Sir: 

You  have  requested  me  to  render  an  opinion  as  to  whether  it  is  a 
legal  expenditure  of  Water  Department  funds  to  be  used  for  the 
construction  of  a  club  house  serving  the  Crystal  Springs  Golf 
Course. 

Your  request  emanates  from  a  letter  dated  July  I6,  1954  from 
Harry  D.  Ross,  Controller,  and  addressed  to  the  Public  Utilities 
Comraission.   The  letter  is  in  response  to  a  request  for  a  warrant 
for  the  payment  of  a  contract  bet^/veen  the  San  Francisco  Water 
Department  and  William  Mooser  for  the  architectural  services  in 
connection  with  the  plans  and  specifications  of  the  club  house, 

Mr.  Ross'  letter  is  quoted  as  follows: 

''The  honorable  the  Public  Utilities  Comraission 
City  and  County  of  San  Francisco 

Subject:  Request  for  allotment  and  certification 
of  contract  S.F.W.D.  -;)--63 
William  Plooser 

Gentlemen: 

The  reference  document  is  returned  herewith  for  the 
following  reasons: 

1.  We  do  not  believe  that  the  construction  of  a 
club  house  serving  the  Crystal  Springs  Golf 
Course  is  a  legal  expenditure  of  Water  Depart- 
ment funds, 

2.  Notwithstanding  the  point  of  legality,  the 
Board  of  Supervisors  has  not  appropriated  funds 
for  that  purpose. 

Yours  very  truly, 

HARRY  D.  ROSS  /s 
HARRY  D.  ROSS 
CONTROLLER" 
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OPINIO  N 


On  Ilarch  3,    1930  the  City  and  County  of  San  Francisco  purchased 
the  property  upon  which  was  located  the  Crystal  Springs  Golf  Course 
which  included  the  club  house  in  question.   This  property  was  and 
is  at  the  present  time ''used  and  useful  for  '.later   Department  purposes 
at  the  same  time  available"  as  a  golf  course. 

The  property,  therefore,  has  been  leased  to  a  private  party  for  .• 
golf  course  purposes.   The  Public  Utilities  Commission  has  the  power 
to  enter  into  such  a  lease  pursuant  to  Section  93  of  the  Charter  of 
the  City  and  County  of  San  Francisco,  which  states  in  part  as 
follows: 

"Section  93  "^  -fi  ^^  -^  -•^   The  Public  Utilities  Commission 
may  provide,  by  resolution,   that  agricultural  or  other 
lands  used  and  useful  for  water  department  purposes  and 
at  the  same  time  available  for  leasing  or  rental  for  agri- 
cultural or  other  purposes  shall  be  subject  to  lease  and 
administration  by  the  operating  forces  of  the  water  depart- 
ment, s;?  >!«  *  =i<  " 

This  lease  is  in  keeping  with  the  proposition  that  the  City  should 
make  the  highest  and  best  use  of  its  property  for  the  benefit  of  its 
inhabitants.   There  can  be  no  doubt  that  the  highest  and  best  use 
of  Vvater  Department  property  upon  which  exists  a  golf  course  would 
be  to  continue  to  use  it  as  such,  which  the  Water  Department  has 
successfully  done  since  1930. 

The  club  house  on  the  leased  area  was  totally  destroyed  by  fire  on 
April  24,  1953.   The  Public  Utilities  Cominission  now  proposes  to 
construct  a  new  club  house. 

As  stated  above,  the  Public  Utilities  Commission  has  the  general 
power  under  Section  93  of  the  Charter  to  lease  its  property.  This 
general  power,  of  coiirse,  includes  all  incidental  powers  necessary 
to  facilitate  the  general  leasing  powers.   There  can  be  no  doubt 
that  a  club  house  is  an  incident  to  the  operation  of  a  golf  course. 
Therefore,  if  the  Public  Utilities  Commission  has  the  general  power 
to  lease  a  golf  course  of  which  it  finds  itself  the  possessor  it 
certainly  can  construct  a  club  house  in  order  to  obtain  the  highest 
and  best  use  of  this  property  for  the  inhabitants  of  San  Francisco. 

As  I  understand  the  situation,  the  insurance  monies  derived  from  the 
burning  of  the  antiquated  club  house,  are  not  sufficient  to  cover  the 
cost  of  the  club  house  proposed  to  be  constructed.   As  a  result  of 
this  fact  funds  must  be  gathered  from  other  sources.   This  the  Public 
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Utilities  Commission  has  attempted  to  do  and  which  attempt  has 
resulted  in  the  objections  raised  by  the  Controller. 

The  Controller's  first  objection  is  that  it  is  not  a  legal  expendi- 
ture of  Water  Department  funds.   It  is  my  opinion  that  it  is  a 
legal  expenditure  of  Water  Department  funds  for  these  reasons. 
Section  121  of  the  Charter  is  quoted  in  part  as  follows: 

"The  commission  shall  locate  and  determine  the  character 
and  type  of  all  construction  and  additions,  betterments 
and  extensions  to  utilities  under  its  control,  and  shall 
determine  the  policy  for  such  construction  or  the  making 
of  such  additions,  betterments  and  extensions  from  the 
public  funds  under  its  jurisdiction;  provided  that  in  each 
such  case  it  shall  secure  the  recommendation  of  the  manager 
of  utilities,  which  shall  be  presented  in  writing  and  shall 
include  analyses  of  cost,  service  and  estimated  revenues  of 
all  proposed  or  feasible  alternatives  in  cases  where  it  is 
deemed  by  the  manager  that  such  alternatives  exist," 

The  words  "utilities  under  its  control"  as  used  in  this  section 
appears  to  mean  the  separate  utilities,  each  considered  as  a  whole, 
i.e.,  Airport,  Municipal  Railway,  etc.   In  other  words  we  could 
substitute  the  words  "The  Water  Department"  for  the  words  "utilities 
under  its  control"  and  not  change  the  meaning  of  the  paragraph  as  it 
applies  to  the  instant  question.   The  words  here  are  used  in  their 
broadest  sense.   The  Water  Department  as  a  whole  is  a  utility  and 
this  term  must  include  all  the  parts  unc'.er  its  jurisdiction.   It  can- 
not be  said  that  a  chair  in  the  Water  Department  building  on  Mason 
Street  is  a  part  of  the  Utility  while  a  club  house  on  a  golf  course 
on  watershed  property  is  not.   It  seems  to  me  that  all  property,  real 
or  personal  or  mixed,  which  is  under  the  jurisdiction  of  the  'water 
Department  are  all  to  be  considered  as  part  of  the  Utility  itself. 

This  interpretation  is  the  fairest  and  most  in  keeping  with  the 
intent  of  the  charter.   It  would  be  incongruous  to  give  the  Water 
Department  the  power  to  lease  a  golf  course  in  Section  93  and  not 
give  them  the  power  to  maintain  it  under  Section  121, 

It  is  my  opinion  therefore  that  under  Section  121  of  the  Charter  the 
Public  Utilities  Cominission  has  the  power  to  locate  and  determine 
the  character  and  type  of  construction  and  the  power  to  determine  the 
policy  for  the  construction  from  the  funds  under  its  jurisdiction. 
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Sections  127  end  128.1  of  the  Charter  are  quoted  as  follows: 

"SECTIOH  127.   Receipts  from  each  utility  operated  by  the 
commission  shall  be  paid  into  the  city  and  county  treasury 
and  maintained  in  a  separate  fund  for  each  such  utility. 
Appropriations  from  such  funds  shall  be  made  for  the  follow- 
ing purposes  for  each  such  utility  in  the  order  named,  viz: 
(a)  for  the  payment  of  operating  expenses,  pension  charges 
and  proportionate  payments  to  such  compensation  end  other 
insurance  and  accident  reserve  funds  as  the  commission  may 
establish  or  the  board  of  supervisors  may  require;  (b)  for 
repairs  and  maintenance;  (c)  for  reconstruction  and  replace- 
ments as  hereinafter  described;  (d)  for  the  payment  of  inter- 
est and  sinking  funds  on  the  bonds  issued  for  acquisition, 
construction  or  extensions;  (e)  for  extensions  and  improve- 
ments, and  (f)  for  a  surplus  fund," 

"SECTION  12^.1.   For  the  purpose  of  providing  funds  for  recon- 
struction and  replacements  due  to  physical  and  functional 
depreciation  of  each  of  the  utilities  under  the  jurisdiction 
of  the  comi.iission,  the  commission  must  create  and  maintain  a 
reconstruction  and  replacement  fund  for  each  such  utility, 
sufficient  for  the  purposes  mentioned  in  this  section,  and  in 
accordance  with  an  established  practice  for  utilities  of  sim- 
ilar character,  which  shall  be  the  basis  for  the  amount  neces- 
sary to  be  appropriated  annually  to  provide  for  said  reconstruc- 
tion and  replacements," 

The  funds  are  obviously  being  requested  pursuant  to  127  (c)  and  128,1, 
Since  it  appears  that  the  requested  warrant  was  to  be  drawn  on  this 
fund,  the  request  is  therefore  valid. 

The  Controller's  next  objection  is  that  the  Board  of  Supervisors  has 
not  appropriated  funds  for  this  purpose.   Section  127,  quoted  supra, 
stated  that  receipts  shall  be  maintained  in  a  separate  fund  and 
thereafter  appropriations  shall  be  made  from  that  fund,   I  think  it 
is  clear  that  the  Controller's  second  point  is  well  taken  and  that  the 
Board  of  Supervisors  should  appropriate  funds  for  the  purpose  in 
question. 

Respectfully  submitted, 

DION  R.  HOm 
TATJr./FJN  City  Attorney 

To:  Mr.  James  H.  Turner 
Manager  of  Utilities 
Room  287  City  Hall 
San  Francisco  2. 


OPINION  NO.   869 
August  10,    195U 


SUBJECT:      EFZECTIVE  DATE   0?  ORDIiiA.NCE   INCREASING  DEATH  BENEFIT 
PAID  TO  RETIRED  EMPLOYEES'    BEl^PIGIARIES   AND  EFFECT 
UPON  RETIRED  I'iEMBERS   OF  THE  POLICE  AND  FIRE  DEPARTI^IENT . 


Gentlemen: 


follows : 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 


REQUEST 

"It  is  respectfully  requested  that  you  give  an  opinion 
as  to  the  effective  date  of  Ordinance  No.  8669  (Series 
of  1939),  a  copy  of  which  is  attached. 

'■'There  is  a  question  in  this  office  as  to  whether  or 
not  an  increase  of  the  death  benefit  payable  to  bene- 
ficiaries of  retired  employees  from  .,500.00  to  ,^750.00 
is  an  administrative  or  a  legislative  matter. 

"Your  prompt  response  to  this  comrauni cation  will  be 
appreciated  inasmuch  as  death  benefit  payments  are  now 
due  and  payable." 


OPINION 


The  Charter  of  the  City  and 
vides  that  no  ordinance  which  is  subj 
thereof  shall  become  effective  until 
Other  ordinances  become  effective  ten 
16,  Charter).   The  Charter  further  pr 
to  purely  administrative  matters  are 
179,  Charter).  Thus  those  ordinances 
referendum  and  are  administrative  in 
days  after  their  passage. 


County  of  San  Francisco  pro- 
ect  to  the  referendura  provisions 
thirty  days  after  its  passage. 

days  after  their  passa^je  (Sec. 
ovides  that  ordinances  relating 
not  subject  to  referendur,!  (Sec. 

vrhich  are  not  subject  to  the 
character  become  effective  ten 


Because  it  becomes  necessary  in  the  administration  of  the 
ordinance  referred  to  in  your  request  to  know  when  the  increased 
benefits  should  be  paid  to  the  beneficiaries  of  retired  members  of  the 
Retirement  System,  we  must  determine  into  vh&t  category  this  ordinance 
falls  and  from  such  determination  establish  the  effective  date  of  its 
provisions . 

The  ordinance  itself  amends  an  e::istini  ordinance  and  a 
section  of  the  Municipal  Code  (Sec.  261,  Art.  3,  Part  I)  and  increas- 
es the  celling:  of  the  death  benefit  payable  to  beneficiary  of  retired 
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member  from  v500  to  qp750.  Such  an  ordinance  would  appear  to  be  a 
legislative  act  and  passed  pursuant  to  the  general  powers  of  the 
Board  of  Supervisors.  An  examination  of  the  Charter  indicates,  how- 
ever, that  the  people  in  adopting  this  Charter  and  in  later  amending 
it,  have  in  effect,  and  I  use  the  term  loosely,  legislated  upon  the 
subject  of  death  benefits  for  beneficiaries  of  retired  employees. 
This  legislation  appears  in  three  places  in  the  Charter  at  Section 
I65t2  E  which  reads  as  follows: 

"...  Upon  the  death  of  a  member  after  retirement  and 
regardless  of  the  cause  of  death,  a  death  benefit  shall 
be  paid  to  his  estate  or  designated  beneficiary  in  the 
manner  and  subject  to  the  conditions  prescribed  by  the 
board  of  supervisors  for  the  payment  of  a  similar  benefit 
upon  the  death  of  other  retired  members," 

Again  in  Sections  168.1.7  and  171.1.7  the  language  is  identical  with 
that  quoted  from  Section  165.2  E  except  that  in  these  two  sections 
the  sum  payable  is  limited  to  5500. 

In  the  case  of  Simpson  v.  Hite,  36  Cal.  2d  125  at  page  130, 
the  Supreme  Court  examined  most  carefully  and  fully  the  question  of 
what  constitutes  a  legislative  act  of  a  Board  of  Supervisors  as  dis- 
tinguished from  an  executive  or  administrative  one.   In  this  case 
the  Court  had  before  it  a  situation  where,  by  ordinance  the  Board  of 
Supervisors  had  arranged  for  the  acquisition  of  sites  and  for  the 
building  of  quarters  for  the  Superior  and  iiunicipal  Courts  in  Los 
Angeles  County.  The  petitioners  vjere  attempting  to  compel  the 
Registrar  of  Voters  of  Los  Angeles  County  to  place  upon  the  ballot 
certain  Initiative  matters  which  in  effect  i-rould  negate  the  ordinan- 
ces already  passed  by  the  Board  of  Supervisors  and  effect  changes  in 
the  sites  of  the  buildings  and  the  raanner  in  which  they  were  to  be 
built.  The  Registrar  of  Voters  in  resisting  this  writ  urged  as  his 
defense  that  since  the  initiative  could  only  be  used  where  a  legis- 
lative act  was  involved  it  was  improper  in  the  present  instance.  He 
pointed  out  that  the  choosing  of  the  sites  and  the  arranging  for  the 
building  of  the  buildings  was  strictly  an  administrative  act  under 
the  legislation  of  the  state  legislature  and  could  not  be  placed 
upon  the  ballot  as  an  initiative  measure.   The  Court  in  sustaining 
the  position  of  the  Registrar  of  Voters  and  holding  that  the  acts  of 
choosing  the  sites  and  arranging  for  the  buildings  was  an  administra- 
tive act,  stated  at  page  130  of  the  opinion  as  follows: 

"...  Prescribing  the  policy  and  duty  was  the 
legislative  act  of  the  state;  carrying  out  the  policy 
by  performing  the  duty  is  an  administrative  function 
delegated  by  the  state  to  the  local  governing  body,  the 
board  of  supervisors.   'The  governing  body  of  the  /local 
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political  subdivisior^  ...  by  its  resolution  did  not 
make  a  law  but  thereby  acted  in  an  executive  or  adminis- 
trative capacity  as  an  instrumentality  of  the  state  to 
make  operative  the  provisions  of  a  state  lavr  already 
existing. ' 

"Here  the  state  has  acted  to  establish  the  basic 
policy  and  has  vested  the  responsibility  for  carrying 
out  that  policy  in  a  board  of  supervisors.  The  steps 
which  the  board  has  taken  to  carry  out  the  state  policy-- 
the  determination  that  for  'suitable  quarters'  it  was 
necessary  or  expedient  to  erect  new  buildings  rather 
than  to  continue  to  use  existing  buildings,  the  fixing 
of  sites  for  the  buildings  to  make  them  convenient  for 
the  purpose  to  be  served,  the  determination  of  the  size 
of  the  buildings,  the  arrangeraent  of  space  therein  to 
provide  courtrooms,  jury  rooms,  judges'  chambers  and  all 
the  other  details  which  enter  into  implementing  the  leg- 
islative act  of  the  state--viev;ed  as  parts  of  the  entire 
project,  are  all  inextricably  interwoven  and  related. 
';e  are  satisfied  that,  regardless  of  v/hat  might  be  the 
character  of  a  particular  step  in  another  context,  such 
steps  appear  here,  in  the  respects  in  which  they  are 
sought  to  be  interrupted  and  repealed  or  controlled  by 
the  initiative  ordinance,  to  be  predominantly  and  con- 
trollingly  administrative  in  character.'' 

The  Charter  of  the  City  and  County  of  San  Francisco  in  Sec- 
tions 165.2  E  and  168.1.7  and  171.1.7  provides  that  a  death  benefit 
be  paid  "in  the  manner  and  subject  to  the  conditions  prescribed  by 
the  Board  of  Supervisors  for  the  payment  of  a  similar  benefit  upon 
the  death  of  other  retired  members."   Accordingly  the  legislation 
that  exists  and  which  places  a  duty  upon  the  Board  of  Supervisors  to 
provide  the  manner  and  condition  of  payment  of  the  benefit  is  found 
in  these  Charter  sections  and  as  the  Supreme  Court  stated  in  Sim.pson 
v.  Piite,  supra,  at  page  130:   "The  governing  body  of  the  (local  pol- 
itical subdivision)  ...  by  its  resolution  did  not  make  a  law  but 
thereby  acted  in  an  executive  or  administrative  capacity  as  an 
instrumentality  of  the  state  to  make  operative  the  provisions  of  a 
state  law  already  existing."  V'hen  the  Board  of  Supervisors  passed 
the  ordinance  referred  to  in  this  opinion  it  did  not  legislate  on 
the  subject,  since  the  people  have  already  legislated  in  their 
Charter,  but  it  merely  carried  out  the  duty  imposed  upon  it  by  the 
Charter  provisions  and  in  so  acting  performed  an  administrative  act. 

The  ordinance  poses  an  additional  point  which  has  arisen 
since  the  receipt  of  the  original  request  and  upon  v;hich  you  have 
asked  this  additional  question: 
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I'hat  effect,  if  any,  does  the  ordinance  have  upon 
the  members  of  the  system  covered  by  Sections  163.1,7 
(police)  and  171. 1.7  (fire)  where  the  death  benefit  is 
limited  by  the  language  of  the  Charter  to  ^i^OO? 

All  ordinances  of  the  City  and  County  of  San  Francisco  must  be  read 
80  that  they  are  consistent  vjith  the  provisions  of  the  Charter  dealing 
with  the  same  subject  matter.   Since  the  Charter  in  both  these  sec- 
tions provides  for  a  death  benefit  in  the  named  sum  of  #500,  the  Board 
of  Supervisors  cannot  by  ordinance  change  this  amount.  As  to  the 
benefit  paid  pursuant  to  165.2  E  (Hiscellaneous),  the  Board  of  Super- 
visors, since  no  specific  sum  is  named  in  this  section,  has  the 
authority  when  it  sets  the  manner  of  payment  and  the  conditions  under 
which  payment  will  be  made  to  set  the  amount  of  the  benefit  which  in 
this  case  has  been  established  at  ^750» 

Therefore,  I  advise  you  that  the  ordinance  is  one  in  which 
the  Board  of  Supervisors  is  acting  administratively  and  not  legisla- 
tively and  that  it  therefore  becomes  effective  ten  days  after  its 
adoption.   I  also  advise  you  that  though  it  purports  to  increase  the 
death  benefit  payable  under  168.1.7  and  171.1.7,  it  cannot  effect 
such  a  change  and  that  only  those  persons  eligible  as  members  of  the 
Retirement  System  under  the  provision  of  165.2  E  of  the  Charter  are 
entitled  to  the  increased  benefit. 

Respectfully  submitted, 

DION  R.  HOLL,  City  Attorney 


TO:  Retirement  Board 

San  Francisco  City  and  County 
Employees'  Retirement  System 
14.60  McAllister  Street 
San  Francisco  2,  California 


OPINION  NO.  870 

August  16,  195U 

SUBJECT:   LEASE  OP  AIRPORT  PROPERTY;  LEGALITY 
OP  LEASES  OP  AIRPORT  PROPERTY  FOR 
BANK  AND  GARAGE  PURPOSES. 

Dear  Sir: 

This  office  has  received  your  request  for  an  opin- 
ion, which  request  is  quoted  as  follows: 

REQUEST 

"♦section  93« 

•V'hen  the  head  of  any  department  in  charge  of  real 
property  shall  report  to  the  Board  of  Supervisors  that 
certain  land  is  not  required  for  the  purposes  of  the 
department,  the  Board  of  Supervisors,  by  ordinance,  may 
authorize  the  lease  of  such  property.   The  Director  of 
Property  shall  arrange  for  such  lease  for  a  period  no^ 
to  exceed  twenty  years,  to  the  highest  responsible  bid- 
der at  the  highest  monthly  rent.  The  Director  of  Prop- 
erty shall  collect  rents  due  under  such  lease, 

•  The  Public  Utilities  Comi^ission  may  provide,  by 
resrlutlon,  that  agricultural  or  other  lands  used  and 
useful  for  water  department  purposes  and  at  the  same 
time  available  for  leasing  or  rental  for  agricultural 
cr  other  purposes  shall  be  subject  to  lease  and  ad- 
ministration by  the  operating  forces  of  the  Water  De- 
partment, and  further.  The  Public  Utilities  Commission 
may  provide  by  resolution,  that  lands  now  devoted  to 
alrpert  purposes  or  lands  that  may  hereafter  be  acquired 
and  devoted  to  airport  purposes  may  be  leased  or  rented 
Tor  a  period  not  to  exceed_forty  years,  and  the  pirectcr 
o?  Property  shall  arrange  f nr  such  lease  to  the  highest 
responsible  bidder  at  the  highest  monthly  or  annual  rent, 
and  thereafter  the  administration  of  any  and  all  such 
leases  shall  be  by  the  Public  Utilities  commission;  pro- 
vided, however,  that  no  such  lease  shall  be  mado  to  any 
other  public  utility  without  the  approval  of  the  Board 
of  Supervisors  by  two-thirds  vote  thereof.'  (Amended, 
19i|6.  )  (Emphasis  supplied  by  Mr.  R  lor  dan.  ) 

"1.   In  the  leasing  of  land  for  unrelated  airport 
purposes  which  do  not  interfere  with  the  primary  purposes 
for  which  the  land  was  pvirchased,  does  Section  93  of   the 
Charter  provide  for  20  years  or  I^O  years? 

"2.  Can  the  Director  of  Property  in  advertising  for 
bids  for  an  unrelated  use  provide  f^  the  lease  being 
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awarded  for  the   highest  monthly  or  annual  rent? 

"3.      In   the  first  paragraph  of  lection  93,    what  is 
the  meaning  of  the  phrase    »the  Director  of  Toperty 
sbiall  arrange  for   such  lease'? 

"i|.  In  the  second  paragraph  of  said  section,  what 
is  the  meaning  of  the  phrase  'the  Director  of  'Property 
shall  arrange  for  such  lease'? 

"There  has  been  transmitted  to  this  office  drafts 
of  leases  covering   an  automobile  parking  lot,   a  public 
garage  and  a  hotel.      In  order  that   I  may  start   the  nec- 
essary procedure   in  connection  with   the   lease   of  these 
properties,   may  I   ask   that  my  request  be   expedited." 


Subsequently  yoiir  second  request  v/as  received  that 
consideration  be  given  in  said  oninion  to  a  lease  of  Airport 
land  for  a  bank  ouriDOse. 


OPINION 

My  Opinion  No.  737*  dated  October  23,  1953,  en- 
titled "LEASE  OF  AIRPORT  PROPERTY;  INTE^t^RETATION  OP  CHARTER 
SECTION  93" »  covered  generally  the  subjects  and  questions 
raised  and  discussed  in  your  request  quoted  hereinabo-ve,  but 
was  not  directed  to  the  new  questions  of  the  legality  of 
leasing  Airport  land  for  a  garage  and  bank  site. 

In  my  said  opinion  it  was  stated,  among  other  things, 
that  "any  incidental  use  allied  to  the  main  purpose  is  like- 
wise public"  (city  of  Toledo  v.  Jenkins,  Sl\   N.E.(2d)  656). 

I  have  analyzed  the  facts  and  circumstances  exist- 
ing at  the  Airport  and  which  may  be  anticipated  in  the  future 
in  connection  with  the  needs  of  the  public  in  its  use  of  the 
Airport,  and  the  facilities  thereof.  The  results  and  conclu- 
sions reached  from  such  analysis  clearly  demonstrate  the  fact 
that  a  bank  and  a  public  garage  are  airport  purposes  neces- 
sary for  the  complete  and  efficient  operation  of  the  Airport 
for  the  convenience  of  the  Airport  employees  and  visitors, 
tne  airline  employees  and  patrons,  the  airline  companies, 
and  the  public  generally. 

The  present  population  of  workers  and  employees  at 
the  Airport  is  aooroximately  8,500.   By  reason  of  experience, 
it  is  estimated  that  said  population  will  be  increased  to 
12,000  persons  within  five  years,  and  increase  thereafter 
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as  traffic  at  the  Airport  increases.   In  terms  of  a  town  or 
village  the  Airport  presently  ranks  with  the  top  six  towns 
and  cities  in  £an  Mateo  County,  and  within  the  next  few  years 
will  occupy  even  a  higher  position. 

It  is  estimated  that  following  the  opening  of  the 
new  Airport  there  will  itiimediately  be  8,000  daily  passengers 
and  16,000  daily  visitors  in  addition  to  the  working  popula- 
tion. During  the  past  year,  at  the  present  or  old  terminal, 
there  have  been  2,750,000  revenue-paying  passengers.   I  am 
informed  that  air  passengers  spend  ^,100,000,000  per  year  for 
their  transportation;  that  the  Airport's  annual  payroll  is 
^1^0,000,000;  that  lessees'  purchases  made  at  the  Airport  each 
year  amount  to  C55> 000, 000  and  that  -oassengers  and  visitors 
annually  spend  a^Doroximately  !.5»000,000  for  purchases. 

The  San  Francisco  International  Airport  is  two  and 
one-half  miles  from  the  nearest  town  having  a  bank  or  garage. 
At  the  present  time,  without  banking  or  garage  facilities  at 
the  Airport,  it  is  necessary  for  passengers,  workers,  lessees 
and  concessionaires  to  travel  at  considerable  inconvenience, 
loss  of  time  and  some  expense  to  the  nearest  of  said  facili- 
ties.  I  am  informed  that  on  many  occasions  oassenger  and 
Airport  personnel  must  travel  to  the  nearest  town  just  in 
order  to  cash  checks  or  to  carry  out  other  banking  transac- 
tions. 

In  respect  to  the  need  for  a  public  garage  at  the 
Airport,  as  proposed,  you  are  aware  of  the  establishment 
there  of  several  parking  areas  capable  of  accommodating  ap- 
proximately 14,000  automobiles.   In  addition  thereto,  park- 
ing facilities  are  available  elsewhere  at  the  Airport  for 
several  hundred  more  automobiles.   Hundreds  of  plane  pas- 
sengers who  participate  in  the  17,272  flights  per  month  from 
the  Airport  drive  their  automobiles  there  and  park  them  out- 
doors during  their  absences  while  on  flights  from  the  Airport, 

Ntimerous  automobile  breakdowns,  automobile  traffic 
violations  requiring  impounding,  the  employment  of  tow  trucks, 
the  storage  of  passenger  cars  and  other  vehicles,  the  neces- 
sity of  the  availability  of  gasoline,  tires,  batteries  and 
repair  facilities  for  automobiles,  all  occasioned  by  the  afore- 
said heavy  automobile  traffic  at  the  Airport,  in  my  opinion, 
make  it  imperative  that  a  public  garage  offering  such  services 
and  products  be  located  at  the  Airport  for  the  convenience  of 
the  public. 

I  have  not  touched  on  the  subject  of  the  legality  of 
a  lease  of  Airport  land  for  a  public  hotel  or  motel  purpose  at 
this  time  because  the  "'ublic  Utilities  Commission  has  taken 
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no  official  action  in  respect  thereto.   Nor  have  I  responded 
to  your  third  and  fourth  question  which  have  been  answered 
In  my  Opinion  No.  737 • 

In  summary,  it  is  my  opinion  that  the  proposed 
leasing  of  Airport  land  for  a  bank  and  a  garage  is  for  an 
airport  purpose  and  is  most  necessary  and  convenient  for 
the  use  of  the  public  at  the  Airport  and  said  uses  are  pur- 
poses and  uses  incidental  and  related  to  the  Airport.   It 
is  my  fiirther  opinion  that  the  Director  of  Property  must 
conform  to  the  requirements  of  paragraph  2  of  Charter  Sec- 
tion 93  (because  the  land  proposed  to  be  leased  is  not  "sur- 
plus" la"id),  and  award  such  leases  to  the  highest  responsible 
bidder,  at  the  highest  monthly  or  annual  rent,  for  periods 
not  to  exceed  forty  years,  subject  to  rejection  or  confirma- 
tion by  the  Public  Utilities  Commission. 

Respectfully  submitted. 


jeb/lem 


DION  R.  HOLM 
City  Attorney 


TO:      Mr.  Eugene  J.  Riordan 
Director  of  Property 
Real  Estate  Department 
375  City  Hall 
San  Francisco  2,  California 

THROUGH:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  871 
August  19,  195^ 


SUBJECT:   CONTROLLER;  DUTIES  OF  OFFICE  MAY  BE  TEMPORARILY 
DISCHARGED  BY  CHIEF  ASSISTANT  CONTROLLER  IN 
EVENT  OF  VACANCY  IN  OFFICE  OF  CONTROLLER  AND 
PENDING  APPOINTMENT  AND  CONFIRMATION  OF  SUCCESSOR. 

Dear  Sir : 

This  is  in  answer  to  your  request  for  an  opinion  wherein 
you  enclose  a  proposed  amendment  to  Section  63  of  the  Charter  re- 
lating to  the  Controller  and  ask  whether  the  objective  of  the 
proposed  amendment  is  presently  covered  by  state  law.  The  proposed 
amendment  would  add  the  following  paragraph  to  Section  63  of  the 
Charter : 

"In  the  event  of  a  vacancy  in  the  office  of 
controller  and  pending  the  appointment  and  confirm- 
ation of  a  successor  as  herein  provided,  the  chief 
assistant  controller  shall  perform  the  duties  of  the 
controller,  as  herein  in  this  charter  provided." 

OPINION 

It  is  provided  in  Article  VI,  section  7  of  the  Constitu- 
tion that  "City  and  county  governments  may  be  merged  and  consoli- 
dated into  one  municipal  government,  with  one  set  of  officers,  and 
may  be  incorporated  under  general  laws,  providing  for  the  incor- 
poration and  organization  of  corporations  for  municipal  purposes. 
The  provisions  of  this  Constitution  applicable  to  cities,  and  also 
those  applicable  to  counties  so  far  as  not  inconsistent  or  pro- 
hibited to  cities  shall  be  applicable  to  such  consolidated 
government." 

Under  this  article  of  the  Constitution  it  is  contemplated 
that  in  a  consolidated  city  and  county  government  there  be  but 
one  set  of  officers  who  may  exercise  both  county  and  city  functions 
insofar  as  such  functions  are  germane  to  the  particular  office.  The 
duties  performed  determine  the  status  as  to  whether  the  officer  is 
acting  in  a  particular  case  as  a  county  officer  or  a  city  officer 
but  the  offices  are  combined  in  the  one  officer  and  one  office  is 
not  ex  officio  the  other.   As  stated  in  the  case  of  Rand  v.  Collins, 
214  Cal.  168  at  I7I,  with  reference  to  the  creation  of  the  office 
of  the  Controller: 

"The  office  and  duties  of  the  auditor  are  combined  with 
and  lAnited  in  the  office  and  duties  of  a  controller  to 
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be  appointed  by  the  mayor,  subject  to  confirmation 
and  approval  by  the  board  of  supervisors.  The 
controller  shall  be  the  successor  of  the  auditor 
and  the  charter  provides  'shall  have  the  powers  and 
duties  of  a  county  auditor  ...  He  shall  be  the 
auditor  and  chief  accounting  officer  of  the  city 
and  county.  .  . '" 

Section  24000  of  the  Government  Code  provides : 

''The  officers  of  a  county  are: 


■■It] 


a  controller; 

an  auditor  who  shall  be  ex  officio 

controller 


I  believe  that  there  can  be  no  question  that  despite  the 
combination  of  offices  the  controller  of  the  City  and  County  of 
San  Francisco  is  as  fully  the  county  officer  known  as  the  auditor 
required  by  and  listed  in  Section  24000  of  the  Government  Code  as 
if  he  had  been  appointed  to  and  occupied  that  office  alone.  It 
therefore  follows  that  Section  24105  of  the  Government  Code  relating 
to  the  interim  filling  of  vacancies  is  applicable  to  such  office 
and  such  officer.  That  section  reads: 


"§24105.  Who 
of  vacant  office, 
officers 


to  temporarily 
If  the  office 


discharge 
oT""    ~ 


duties 
the  county 
code  is 


the  office  of  any  of 

eniimerated  in  Section  24000  of  this 
vacant  the  duties  of  such  office  may  be  temporarily 
discharged  by  a  chief  deputy,  assistant  or  deputy  of 
such  officer,  as  the  case  may  be,  next  in  authority  to 
such  county  officer  in  office  at  the  time  the  vacancy 
occurs,  with  like  authority  and  subject  to  the  same 
obligations  and  penalties  as  such  county  officer,  until 
the  vacancy  in  the  office  is  filled  in  the  manner 
provided  by  law."  [Added  by  Stats.  1953  ch  13OI  §1.] 

There  is  no  general  provision  in  the  Charter  regarding 
the  interim  filling  of  vacancies  in  city  and  county  offices  pend- 
ing permanent  appointment  thereto.  However,  by  virtue  of  Section 
24105  of  the  Government  Code  the  chief  assistant  to  the  controller 
would  temporarily  be  legally  vested  with  the  powers  of  his  office 
in  the  event  of  a  vacancy  as  county  auditor  and  the  provisions  of 
Section  18  of  the  Charter  would  then  also  empower  him  to  perform 
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the  duties  of  the  Controller  insofar  as  they  relate  to  solely 
municipal  functions.   Section  I8  provides: 

"Section  I8.  Each  county  officer  shall  have  all 
the  powers  conferred  and  shall  discharge  all  the 
duties  imposed  by  general  laws  upon  said  officer  of 
a  county  or  a  city  and  county  of  this  state,  and  shall 
have  such  other  powers  and  duties  as  in  this  charter 
specifically  provided," 

I  believe  the  conclusion  that  Section  2^105  considered 
In  connection  with  Section  I8  of  the  Charter  would  be  sufficient 
to  vest  the  chief  assistant  to  the  Controller  with  the  functions 
of  that  office  pending  a  permanent  appointment  in  the  event  of  a 
vacancy  is  further  fortified  by  Section  3  of  the  Charter  which 
provides  that  "When  a  procedure  for  the  exercising  of  any  rights 
or  poviers  belonging  to  a  city,  or  a  county,  or  a  city  and  county 
is  provided  by  the  laws  of  the  State  of  California,  said  procedure 
shall  control  and  be  followed  unless  a  different  procedure  is  pro- 
vided in,  or  by  ordinance  enacted  under  authority  of  this  charter." 
As  previously  pointed  out,  there  is  no  procedure  applicable  to  the 
situation  herein  discussed  in  our  Charter. 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
objectives  of  the  proposed  amendment  are  presently  covered  under 
the  provisions  of  existing  law. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TJB/LSM 

TO:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  872 
August  20,  1954 


SUBJECT:   VACATION  RIGHTS  OF  LIMITED  TENURE  PILOT 
OF  FIREBOAT   (ALEX  F.  PETZINGER) 

Dear  Sir : 

By  recent  letter  you  have  asked  my  advice  concerning 
the  request  of  Alex  F.  Petzinger,  formerly  employed  in  your 
department  as  a  limited  tenure  fireboat  pilot,  for  vacation 
allowance  follov/ing  the  termination  of  his  city  service  on 
May  15>  195^. 

In  such  letter  you  indicate  the  existence  of  the  follow- 
ing facts : 

Early  in  1952,  Mr.  Petzinger  served  as  limited  tenure 
pilot  for  a  period  of  slightly  less  than  two  months  (January  7  - 
March  3).  Following  an  interim  lay-off,  he  was  reappointed  as 
limited  tenure  pilot  on  March  17,  1952,  and  served  continuously 
in  such  capacity  until  May  15j  195^ j  on  which  day,  due  to  city 
fireboat  decommissioning,  his  service  with  the  city  was  finally 
and  completely  terminated. 

During  his  latter  period  of  service,  Mr.  Petzinger 
was  allowed  one  vacation  -  from  October  25  to  November  7,  1953. 

At  or  about  the  time  of  his  above -noted  termination, 
Mr.  Petzinger  made  written  request  of  you  that  he  be  given  a 
"vacation  allowance  for  the  second  year'  of  his  service. 

OPINION 

Fundamentally,  the  question  presented  by  your  request 
for  opinion  is  substantially  identical  with  the  questions  upon 
which  I  rendered  the  advice  contained  in  my  Opinions  numbered 


827  (April  19,  1954)  and  847  (May  28,  195^ 


]. 


In  No.  827  I  interpreted  Charter  Section  151.4  as 
guaranteeing  a  vacation  allowance  to  an  employee  who,  at  the 
time  his  period  of  service  was  such  as  to  qualify  him  for  a 
vacation,  was  serving  under  a  non-civil  service  emergency 
appointment  pursuant  to  Charter  Section  l49.   Therein  I  pointed 
to  the  authority  of  Pohle  v.  Christian,  21  Cal.  (2)  83,  in  which 
the  Supreme  Court  held  a  severed  State  employee  entitled  to 
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payment  for  vacation  privilege  accrued  but  not  taken  before  termi- 
nation of  employment  J  notwithstanding  the  (State's)  defense 
objection  that  since  the  then-applicable  law  (Political  Code, 
Sections  359c  -  359d)  provided  that  vacation  rights  ran  to 
(officers  and)  employees  of  the  State ,  petitioner  could  not  be 
allowed  such  rights  because  at  the  time  of  suit  he  v;as  no  longer 
an  employee  of  the  State.  At  page  90,  the  Court  said: 

"Since  the  appellant  is  no  longer  an  employee 
of  the  state,  they  (the  defense)  maintain,  he 
is  not  entitled  to  a  vacation  .  .  . 

"The  applicable  sections  of  the  Political  Code 
may  not  reasonably  be  so  interpreted.  They  do 
not  expressly  or  otherwise  provide  that  an 
employee  having  the  right  to  a  vacation  loses 
his  right  to  compensation  for  that  time  upon 
being  separated  from  the  service.   .  .  .  and 
the  appellant  is  entitled  to  the  vacation  al- 
lowance claimed  by  him  unless  he  waived  it  by 
refusing  to  take  a  vacation  before  he  v/as  laid 
off."   (Emphasis  and  parenthetical  matter  added) 

In  Opinion  No.  847  I  advised  the  Controller  that  an 
employee  who  had  served  the  requisite  year  (see  Charter  Section 
151.4)  in  an  intermixture  of  limited  tenure  and  temporary  status, 
and  who  was  finally  displaced  from  a  temporary  position  by  one 
from  a  civil  service  list,  was  entitled  to  payment  for  the  two- 
week  vacation  which  was  not  allowed  him  before  separation  from 
city  service.   At  page  2  of  that  opinion  I  said  the  following: 

"The  right  to  a  vacation  being  absolute,  the 

employee  is  entitled  to  it  unless  he  has  waived 

it  by  refusing  to  take  a  vacation  before  he  was 
laid  oiTT" 

There  being  nothing  herein  to  indicate  that  Mr.  Petzinger 
waived  or  refused  to  take  the  vacation  to  which  his  right  had 
accrued  when  his  service  with  the  city  was  involuntarily  termin- 
ated, I  adhere  to  the  principles  and  views  contained  in  my  two 
opinions  discussed  above  and  advise  you  that  the  concerned 
employee  is  entitled  to  payment  for  such  vacation  period. 

In  my  opinion  the  views  expressed  herein  and  in  Nos. 
827  and  847  are  impregnably  buttressed  by  the  recent  (July  2,  1954) 
Supreme  Court  decision  in  Tevis  v.  City  and  County  of  San 
Francisco.  43  A.C.  190.   Although  the  court  therein  was  prin- 
cipally concerned  with  interpreting  and  ruling  upon  the 
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retrospective  features  of  Section  151.5  of  the  Charter  -  i.e., 
vacation  rights  for  groups  and  crafts  employees  whose  salary- 
privileges  are  fixed  under  Charter  Section  151.3  -  it  did  place 
an  interpretation  upon  Section  375  of  Part  I  of  the  San 
Francisco  Municipal  Code;  which  latter  section,  by  reference  in 
Charter  Section  151.5,  was  practically  incorporated  into  said 
charter  section. 

The  following  remarks  of  the  Supreme  Court  are  en- 
lightening:  (pp.  195-196) 

".  .  .by  its  express  terms  section  151.5 
provides  that  it  shall  have  some  retroactive 
application.   Subsection  (c)  states:   'All 
vacation  payments  heretofore  made  to  em- 
ployees .  .  .  are  hereby  deemed  to  have  been 
earned  and  the  payments  therefor  are  hereby 
ratified  and  validated,  and  for  all  services 
rendered  by  employees  during  the  calendar 
years  1948,  1949  and  1950  vacations  shall  be 
granted  and  paid  pursuant  to  the  terms  of 
[Sections  375  to  38O,  inclusive  of  Part  I] 
Municipal  Code '  .  .  . 

"In  fixing  the  method  in  which  vacations  are 
to  be  computed.  Section  151.5  makes  reference 
to  Sections  375  to  38O  of  Part  I  of  the  Muni- 
cipal Code.  Because  Section  375  allows  an 
annual  vacation  to  an  employee  'as  long  as  he 
remains  in  the  City  and  County  service '  ,  the 
City  officials  argue,  the  reference  to  that 
section  in  the  charter  amendment  indicates  an 
intent  to  make  continued  service  a  condition 
precedent  to  payment  of  vacation  pay. 

•'Section  375  does  not  concern  the  length  of, 
or  payment  of  compensation  for,  annual  vacations, 
but  merely  defines  the  em.ployee's  right  to  re- 
ceive them.   The  limitation  as  to  time  of 
employment  serves  two  purposes.   It  insures  to 
an  employee  that  his  right  to  an  annual  vacation 
will  continue  throughout  his  service  with  the 
City  and  County,  it  also  prevents  him  from  claim- 
ing the  right  to  such  a  vacation  for  any  year 
after  the  termination  of  his  service.  But  separa- 
tion from  service  should  in  no  way  affect  his 
right  to  receive  pay  for  accrued  vacation  rights." 
(Emphasis  added j     ~~     ~~ 
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The  Tevis  case  clearly  holds ^  as  just  indicated,  that 
the  language  of  Municipal  Code  (Part  I)  Section  375,  allowing 
a  City  employee  an  annual  vacation  "as  long  as  he  remains  in 
the  City  and  County  service",  cannot  be  interpreted  so  as  to 
exclude  from  the  right  to  an  accrued  vacation,  for  no  reason 
other  than  the  fact  of  separation,  an  employee  who  has  been  sep- 
arated from  the  City  service. 

I  can  perceive  no  distinction  between  the  language  of 
the  Municipal  Code  (Section  375  of  Part  I)  and  that  of  Charter 
Section  151.4  as  would  be  sufficient  to  justify  a  conclusion 
that  the  Tevis  case  holding  is  inapplicable  herein.  Section 
151.4,  which  is  controlling  with  regard  to  Mr.  Petzinger's 
vacation  rights,  provides  that  a  City  and  County  employee  shall 
receive,  annually,  the  vacation  periods  therein  prescribed  "as 
long  as  he  continues  in  his  employment" .  Without  the  use  of 
identical  words,  ingenuity  of  draftsmanship  would  be  sorely 
taxed  before  a  legal  artisan  could  compose  language  more  counter- 
part in  purport  than  that  of  Charter  Section  151.4  and  that  of 
Municipal  Code  Section  375^  as  above  discussed. 

Hence,  and  in  response  to  the  question  proposed  by  you, 
it  is  my  opinion  that  Mr.  Petzinger  must  be  allowed  payment  for 
the  vacation  to  which  he  was  entitled  at  the  time  of  his  sepa- 
ration from  the  service  of  the  City  and  County. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
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•UBJlCTt      niahT  TO  th^  CAMDY   A'H)  G        XI  VHDIW  MfteSXIIf 

I^   "" AL  BTTTIDTWO  AT  bAM  FF?AHCn-CO  EfWlWATIOKAl. 

A" 

jl^*   J*   R*   Turner 
MuMgsr  of  ntilltUs 
KoM  ?67»  City  Uall 
San  rraotisoot  California. 

I   poar  Mr.  Tumori 

This  will  aoknowlodo  roaolpt  of  your  lottor  of  Juno  21, 
l$Sk»  roquoftting  an  ODlnlon  roar>o«%iQg  tho  elala  of  A.b.C.Clgar 
OooQiaayf  nowoatand  and  tobaeoo  eoimtar  loaaoo*  that  latoratato  Com* 
I    paajt  roataurant  and  bar  Ioatoo»  dooa  not  havo  tba  right  to  vond 
candy,  g^^m  and  nufea   In  tha  Tamlnal  talldlag«  and  that  such  right 
▼oata  only  In  tha  A«B«C*  Olgar  Comnany,  undar  tha  tama  of  tha 
raaoaativa  two  laaaaa. 

,  X  havo  atudlad  tha  A.i'.C*  Cigar  Conpany  laaaa  with  raapttot 

1    %o  its  righta  of  ai^ratlon  and  rv«ritit8  of  uaaa  and  o'orpoaaaa  and  hava 
found  tha  following  qv^atad  tarma  vhleh  ara  a<»pliaabla  to  tha  quaatlont 

Saatian  1  (paga  2)r 


Tha  daadaad  nramia^a  an  tha  first  floor  aro  to  ba  uaad 
for  aawapaoar  and  talMwaa  produata  ooimtar  in  ublch  Lasaoa 
is  paralttad  to  nail  tobaooe  produata  and  aaokers*   sundriaSf 
nawspanars,  par lodioala,  panar»bound  boaka   (sailing  for  not 
■ora  than  $1.00  «aeh),  guaa^  aandy  and  paakagad  aandy  (aall- 
lag  far  not    ^^ora  than  |1«00  aaah)»     In  addition  horato,  tha 
Laaaae   shall  ba  paradLttad,  with  tha   snooirie  wrl t tan  a[-»pr oval 
of  tha  Airpari'lianaffar,  to  inatail  in  public  aroaa  of  tha 
Tariiainai  Euildlna  yandlng  ■aehlnaa  for  tha  eala  of  feobaceo 
orodnata  only.     This  shall  not  ba  dufload  aa  gra:>tlnti  autla* 
brity  to  ina  all  or  ooarata  vandiag  aaahinas  in  any  araa 
inolodad  in  tha  Food  and  Bavaraga  Laasa  Agraaaant*      rha  Food 
and  Bararaga  liaaaaa  haa  authority  to  affact  tha  aala  of  to* 
baoeo  praduata  within  hia  daaiaad  praaisaa.    ..."    (:  ..iphaaia 
addad ) 


tTOI 


,„.    ....    ,j»«a«I  Y^^ttue*  o*Md«t  tea  Aniv^. 
^uA  jmti$  ham  «  lirl  taaimttfS  Mf«  nl  t^wa  teis  u.^ 

';   a41w  •»«•!   XA»9»  ^"t      "  >^^    telAtftt    SVArt   t 

4«M«<rtifO  tea  «••»  :ta^HH|»  lo   ttftf&it  •» 

«d4  o#  •lte«lXt4«  •%«  AdJUw  ftA^iAj  A«ae0f  yi^w*-^'^*'^  *<**  * 
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BMtlon  1  (p*8»  3)t 


It  !•  •*f»«*  thmt  th»  op»r>tioa  by  l^****  und>r 
m»  rl^t«  hayfey  grantyd  jihall  not  b»  ooniI<iT»4  <i« 
a  prl»Il<g»  •Kclu»iy»Xy  lnh»riag  in  L»«— ■  •xc»p» 
In»offcr  a»  t&a  Teymnal  fculMlng  If  •ariiiTnoA,  but 
tiMt  City  eaay  nate  arrang*«»ats  wXtb  otbmrm  for  oo* 
oupaaay  uo^in  tte  Airport  at  looafeloo*  apart  from  said 
Tartnlnal  eullding»  wbarala  actlvltias  of  tba  antura 
haraln  eontMaplatad  aay  ba  providad  for.     For  tha 
r)urnoua  of  tills   luaaa«  tlM  aonoouraa  atruotux^as*  aa 
dlaoloaad  by  City's  r>laaa  and  aoaolfioatlona  thara* 
for»  a].,  to  ba  ootisldarad  oart  of   tha  TarAlnal  Build* 
log.   (litapkiaaia  addad) 


wo  othar  aaetlon  or  tarn  aT  aald  laaaa  la  a^ylioabla  to  tba  poaad 
quaatlon* 

It  la  notad  that  no  apaalTia  authority  haa  baa«  graatad 
to  A«B«C«  Cigar  Com-^any  la  aald  l«aaa  to  aalleaady«  guaaor  nuta, 
by  vandlng  maohlna  or  otharwlsa»   outalda  of  Ita  l«aaad  araa. 

I  hava  alao  studiad  tha  laaaa  of  Tba  Intaratata  Cotar^anj 
vlth  raaoaot  to  lea  righta  of  aparatlon  and  pamiba  of  uaaa  and 
pumoaaat  and  hara  found  tha  following  quotad  taraa  whieh  ara  ap« 
plleabla  to  tha  quastlon: 

^»aragraph  3  (PM«  ^)> 

"wanUUi*  City  haa  xindar  eonatrtiotion  and  la  about  to 
oparata  a  oaw  tarainal  bulldlag  (haralnaftar  rafarrad  to 
aa   •Taraioal  Building*)  at  tha  Airport,  In  th  Ich,  aaong 
othar  antcrr^rlaaa,  ara  to  ba  loeatad  a  aafatarla  or  lunah 
eountar  or  both,  a  aaffaa  ahao,  two  bara  for  tha  aala  of 
liquor  by  tha   ^irink,   aueh  othar  bara  aa  haralnaftar  aan- 
tlonad,  a  aoaek  bar  or  bara  for  tha  aala  of  food  and  aoft 
drlnka,  and  a  rcataurant*  all  to  ba  »ada  aubjaata  of  thla 
laaaa}   and" 

i: action  1  (pasaa  ?  and  3): 


>aaaa  doe  a  haraby  agru»  to  taka  and  baraby 
!lty.  tha  rlitht  to  wupy.  fortha  purpoaaa 
Md.   tha  praalaaa  •   •   •     In  aald  TarMlnai 


*•   •    •   ^••t*  doe  a  harab3 
aaaapta  from  c; 
IU>ova  anuwaratad,   tha 

l«lUlng9  and  to  anjov  tha  right  and  privllaga  to  aatabllah 
and  ooarata  a  aafatarla  or  lunah  eountar  or  both,  eoffaa 
ahor>,   tw     bara  for  tha   aala   of  liquor  by  tha  drink  and  ad- 
ditional bara  aa  haralnaftar  aantlonad,   anaok  bara  or  bara 


i 


i:<-  WAtf  mot  Im  V 


«- 


3T   J  frt 
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for  th»  •film  of  food  and  toft  drinkit,  and  a  raatauranfc  in 
.   •   •   ttia  TavnlBAl  SuilAlag  •   •  •     IM9b—  ihall  hav«  tlw 
further  orlTllaga  to  oparata,  for  tha  purooaas  haralaabova 
antuaaratadf  at  anj  furthar  nortloaa  of  t  ba  Tarmlnal  Build- 
ing to  ba  daaigaatad  bj  CowdLrsion  uadar  tba  tarma  and  eo-^di- 
tioQs  than  axaatad  by  Coaniaa^oo,     Laaaaa'a  apartiona  upon 
tba   damiaad  pranjsaa  ara  raitriatad  ta  thoaa  nawad  laraln* 
Laasaa  sball  ba   oarralttad  to  aparata  aoblla  food  aqutpiint 
on  tha  Airport  at  locativ>na  ar  on  routaa  within  tba  Alroort 
nropartiaa  aa  aoprovad  in  writing  by  tba  Managar  of  tha  Air- 
r>ort|     thla  aandUaioa  aball  axtand  ta  all  oaouniad  or  leasad 
araaa«   in  additloa  t^  tba  damiaad  praaiaaa  a-^d  unm  tba  Air* 
nort  in  ganaral*  orovidad  that  tba  ocouoant  or  latsaa  of  a 
particular  araa  axpra^aaa  in  writing  ita  aonaant.      It  i» 
agraad  that  tt&a  oparatioa  by  Laaaaa  undar  tha  rigbta  haraby 
grantad  ahall  not  ba  aonaidarad  aa  a  priTila._,a  axaluaivaly 
inharlng  in  Laaaaa*  axoapt  In  ao  far  aa  tha   Tarminal  Vuilding 
ia  aanaamadf  but  tlmt  City  oay  «alBi  arraa£ananta  with  ottaara 
for  oooupaoBT  upon  tha  Airport  at  looationa  apart  from  aaid 
TarHloal  LiU-Idlng  wharain  aatlTitlaa  of  tha  natvra  harain 
eonbanplatad  ^say  ba  provldad  far*     for  tba  puryoa*  of  tola  laaaa» 
tha  eoriaoviraa  atrneturaa*   aa  diaaloaad  by  City*a  plana  and  apaei- 
flaations  tbarafor*  ara  ta  ba  aonaidarad  part  of  ttM  Tarminal 
Buildlntr. 

"iiosaaa  ahallf  during  tha   tara  horeir.  'iroTidad»   hava  tha 
axaluaira  rig^t  in  aaid  Tarminal  Building   •    •   •     to  aa il  ••    • 
aoft  drinka  and  tobaeeo  produeta   (in  aonnaati  n  w ith  food 
and  bavaraga  aarviaa)  at  aaid  raafaativa  praaiaaa  in  tha 
Tarminal  Building  •    •    .   •     fhla  l*f»o  '^•^  "^t  axaluda  aap- 
arata  arranjsamanta  ta  ba  mada  bj  city  mltb  paraona  othar'Tnan^ 
or   ingludinic  taaaaa  tor  tha  oparation  of  T&riouapramiaaa  in 
iba  Tarminal  Euilding  aa  drug  atoraa   (without  »oda  fountain), 
candy  atafaa,  tliby  atania  or  nawa  atanda,  for  tha   aala  ol^ 
artialaa  ouatomarily  dlwiMMid  at  aaid  olaaaa  .   .   .    «"    Ihm 
addad) 

laeticn  8  (pagaa  d  and  9)t 

":  .ibjaat  tv  >ha  writtan  a  v?roval  of  tha  Managar  of  tha 
Airpori'.  and  aubjaat  t:j  wrlttan  ravocation  tharaaftar,   Laaaaa 
taay  inataU.  and  aparmta  Tandlng  maehlnaa  within Tta  awn  If*— d 
araaa»     In  addition,  aubjaet  to  tha  wrlttan  approval    yf  CHa 
Manaaar  of tha  Airport,  and  aobjaot  to  writtan  ravoaatlon 
tniiraaftar,   Laaaaa  may  In  tall~and  oncrata   vandlryg  macSTnaa 
at  othar  locationa  in  tba  Tarminal  building  aa  huratoTara 
dafinad,  providad  auah  vanding  maahinaa  ara  uaad  for  the  aala 
ot"  fooda  and  bavaraaaa  auatomarlly  aold  or  availaila   '.n  tha 
daalafed     ramisaa  .  V  «   "   (liwanaaia  addad) 


o  tdM  ta  m 
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VO  othsr  r»otlon  or  t«ra  of  Mid  le«s«  !•  •i>plieablt  to  th*  po»*d 
qtMttion. 

No  8n«oif  ie  Attthority  tiaa  been  granted  to  ito  Ia»«rst«t« 
Coonany  ir.  said  leaaa  to  sail  oandy.  g\m  ar  nuta  by  vandlag  MMhioa 
or  otharwlse,   insida  or  outside  of  its  daaiiaa4  pramieaSf  or  tnelda 
or  outeida  of  tha  Terminal  Ljllding« 

Inasnuch  aa  a  da  luxe  candy  aoneaasion  haa  be«n  peraittad 
and  leased  in  the  Teroioal  Lutldlng,   I  bava  atuiiad  tha  laaaa  tbereof 
and  find  tha  following  quoted  nortion  thereof  aonlioaule  tj  the 

taction  1  (page  2)? 


Tha  daniaad  praaiaea  ahall  ba  uaad  only  for  tha  opara^ 
tlon  and  eAoduet  of  a  Da  Lusca  Candy  ^hon  aalllng  da  luxe  candy 
and  thoaa  produota  nornally  sold  by  better  candy  £tor«B,   b«t 
excluding  lea  eream  and  ioa  araam  pro'ueta.     Laaaaa  la  inforaad 
and  undarstanda  ttiat  ^nly  tha  laaeae  of  the  Nawaatanfand  To* 
bacco  Conaaaalon  haa  the  axcluaiya  rlgfifc  In  tl>e  Terainal  lu'.ld* 
ina  to  aall  »gya.  candy  and  aaalmgad  aandy  (aallltigfor  not 
more  than  fl.W  e«ah)»   .    «    ,    (Bimaala  addad) 


!fo  other  aection  or  tera  of  aald  leaaa  la  a  olioabla  to  ttaa  aubjaat 
luastlon  and  no  apaalfia  authority  haa  bean  granted  t«  tha  oa  Uuw 
Candy  :  hop  laaaaa  to  sail  candy,  gua  ar  nuta  by  vandliig  aaohina  la 
ttaa  Tarolnal  Building. 

An  analyaia  of  tha  afere«qnoted  extracta  froa  tha   aald 
three   leaaea  laada  to  tha  fallowing  aonaluelonat 

1.  A.fc.CtClgar  Gotnnany  haa  no  apeelfic  authority  to 

aa  11  any  of  Itaperaitted  nradiMta  and  aerchandiaa  by  vending 
aaahine  outalda  of  ita  daalaad  praaiaaa  in  tha  Tarainal  Build* 
Ing,  except  tobacco  prodtaata  only. 

2,  Tha  Interatate  Com'-<any  haa  no  apeelfic  authority 
to  acll  any  aandy*  gum  or  nuta  inalde  or'outalde  of  ita 
dealaad  praaiaea,  by  aadlua  of  veadiog  aaa^inea  or  otharwiaa* 

The  :  tate  of  California,  for  tha  purpoaa  of  levying  aalaa 
and  uaa  taxaa,  haa  been  aamnallad  to  diatingulah  between  food  prod* 
uata  subjeet  to  auah  taxea  and  food  «redueta  not  aa   aubjact*      The 
dlatinotion  la  contained  in  section  4359  of  tha  ^a venue  and  Taxation 
Code»  pertinent  parte  of  whieh  are  quoted r 


i 
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"Th«PO  ar«  •x«i«pt«d  frora  th«  taxes  iomoaad  by  ttUt 
D«rt  ttM  isrosa  rM*ip6  8  from  th«  *«!•  of  and  tba  storftgs* 
UK*,  cur  othar  eonauaptioa  la  this  :  tat«  of  food  produet* 
for  hunan  aonsuoptioa*      *Food  produota*   lacludg  *»r«al8 
•nd  o«r««l  products,  milk  and  sillk  produets,  olsomargarin*, 
neat  and  neat  produots,  fish  and  flah  products,   aggs  and 
agg  T>Fodue%a«  vag«t«blas  and  vagatabla  products*  fruit 
and  fruit  products,  spleas  find  salt,   sugar  agg  su^ar  prod* 
oats  otbar  t  tag  candy  and  oonfaQtioncry.  ooffaa  aad  eof^aa 
aubstltutas,   i«a,  cocoa  an^  cocoa  produatactbar  than  aandy 
and  aonfaatianary. 

**  *Food  oroduots*  do  not  isviluda  sr>lrltu9tts,  mMlt  or 
vinous  liquera,  aeft  drinka,  a^das,  or  bavaragaa  n\Mh  as 
ara  ardinarlly  dlsoanaad  at  bars  and  aoda  fountains  or  in 
eonnaation  tharawltii,  aiadiclnas^    tonics,  and  praparatlona 
in  liquid,   powdarad,  granular,   tablat,  aapsula,   losange, 
and  Dill  form  sold  as  diatary  aurplaaants  or  adjuneta. 

''*?oed  products t  alao  do  not  includa  naals  sarrad 
on  ar  off  tba  prmmlB**  of  tha  ratailar  or  drinka  or  fooda 
furaiahad,  oraoarad,  or  sarvad  for  eonauoiption  at  tablas» 
akiaira,  or  counu«ra  or  fron  trays,  ^lasaaa,  dlshas,  or 
othar  taUIawara  provided  by  tha  ratailar.    (Emp'naaia  added) 


Pefarenca  to  other  legal  definitions  in  { tate  lav  snd 
Judicial  decisionals  not  balpful.     For  axaaple,  tha  4aflnition 
of  "f ood*"  as  oontainvd  In  tha  Califorrda  ^ura  Food  Act  in  tha 
Health  and  safety  Coda,  is  for  tba  purpose  of  giving  a  broad  and 
extanaive   Jurisdiction  for  the  purpose  of  pravaitlng  adulteration 
and  sdabrandin^  of  foodstuffs  and  therefore  la  a^  broad  and  all* 
inalusive  aa  to  be  uaalaas  for  my  purpoaaa. 

I  have  found  no  o asa  ia  point  but  have  read  dacialons 
holding  that  gin,  aa  wall  aa  aoffaegrounda,  are  foodatuffa.      (vebb 

^»  tlU^'  ^^-'  ^  *^'  °^**  ^^^»  *"*  .^ark»J  v,^tataof_raxaa^  ?35~ 
^."•  ilPx,  raapaotively. }  losia  definit lone  hold  that  gum  la  a  food 
while  the  deeiaions  hold  otherwise. 

It  is  necessary,  tharafore,   to  intaroret  and  construe 
tha  terms  of  the  thx^e  l<^a8«s,    in  ll^ht  of  the  afore aald  law,   in 
order  to  render  ny  opinion. 

The  l*aaa  of  A.I.«C«Cigar  Ccvany  pemita  but  raatriota 
it  to   the   sale  of  candy  and  guma  in  its  demised  premises.    (A.d,c. 
lease,  aea.   1,  p*2)     Tha  prlvilei-e  of  selling  candy  and  guma   in 
the  Terminal  £>uilding  ia  an  axclualva  privilege   in  A. B.C.   Cigar 
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Comnanjt  but  sush  8«1«  Is  llnib«d  to  lus  d«iBls«d  pr«ttitt«««  City 
any  mak«  arrang»n»Bta  with  otiMrs  to  ••11  eandy  and  gua  at  tho 
Airport  b  t  not  in  tht  formlnal  Building*   (A*D«r.  l»«ft«»  ••••  1, 

p.  3^ 

Tlxt   !•«••  botweon  th«  City  and  th«  D«   Luxe  Candy  rhop 
•oaeoBsionalra   (tlM  toma  of  wi  loh  ara  binding  on  City  in  raar>aec 
to  daelarstiona  against  its  lnt«raBta)»  statae  that  only  A./ .c* 
Cigar  Corspany  hastha  axolusiva  right  in  tha  Tamlnal  ;  ullding  to 
aall  g^zma*  oandy  and  paeicagad  candy   (•ailing  for  not   mora  than 
CI.OC  aaoh).     r>a  Lu5a  Candy  fhop  Iaaaa»  aae.   1*  ?•?)• 

Tha  Ittaaa  of  Tha  Inb«r»tata  Co<«Trany  pandta  and  ra^triata 
it  ta  eetabliah  and  oparata   (1)   a  oafatoria  or  lunch  eo^mter  or  both} 
(?)  eoffaa  ahopi    (3)  two  or  mora  bars  for  the  •ala  of  liquori    iU) 
•naek  bars  or  bsrs  for  tha  aala  of  food  and  •oft  drinicsi      (5)  a 
restaiirant{    (6)  noblla  food  e^ uLpotent   (Inv<)r8t;at;a  laaeta*    aae.   1,   p« 
2),     (?)     It  also  la  p<»radttad  to  aall  soft  drinks  and  tobaaeo  prod* 
ucta  La  ooonaotlon  with  food  and  b«var«ga  sarvica  in  Its  xvapaotiva 
daolaad  pratalsaa.      (inter^bata  Lbasa»  sac.    If  ?•  3)*     (&)     It  alao 
is  r^araittad  to  install  and  oparata  vanding  aaohinaa  within  ita 
ownad  laa^ad  araaa  and  a«  othar  looatioiis  In  tha  famiinal  r^ulldingf 
"nrpTidad  auob  vanding  aaohinaa  ara  uaad  for  tha  aala  of  fooda  and 
bavaragaa  austOMMurily  aold  or  availabla  in  tba  daaiaad  pmdaas." 
(Tatarstata  laaaa^  aae.   3,  n,9),     "Lasaea  fthiall  ha^a  tha  furthar 
privilege  ta  oparata ^   for  fcoa  purpoaas  aaralaaaovs  anuaaratad,  at 
any  ruritiar  portions  of  tba  Tainainal  i:ullding  t.>  ba  daaignatod  by 
Coamlseion  undar  tha  tarma  and  e^nditiana  than  «»xaatad  by  Conaia- 
slon,"     But  ^lmm»o^*n  oparatlona  upon  fea  daaiaad  prainisas  are 
re  a  trio  tad  to  those  aaaaA  hferatn.*'      (insarstate  laaaa»  aao.   1»   ?•?)» 
('tn!pha»ls"^ddad) . 

In  view  of  tha  aforesaid  analysis  of  tha  three   leases «  and 

the  afora<-quoted  law,   I  ara  of  the  opinion  thatt 

!•  Tha  AiS«C.Cigay  caapany  has  tt>e  excluaiva  right  ta 
aall  aandy  and  gua(as  restriatad)  in  the  Tarainal  Building* 
but  only  in  its  daaiaad  pread.aes  on  tha  aain  and  ground  floors. 

5*     Tha   Inters cata  Company  has  no  right  ta  sail  candy  or 
sua  in  tha  Tansinal  Bulldiai:  either  by  vending  aaehlna  oor  other- 
wise. 

3*     The  aonaaaaion  of  salllag  nuta  by  vandiog  asahlne  ar 
wise  hea  not  been  granted  by  tha  Public  Utilities  Coflsalaeion. 

Youra  truly* 

DI  >?«  R.  HOLM 
City  Attorney 


■nm  *».• 
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OPINION  NO.    873 

August    31,    195i4- 

RE:      COilSTITUTIONALITY   OF    ORDIi.ANCE  REGUIATIHG  MuRCIiAIffilSING  BY 
PUBLIC    OUTCRY;   AUCTION   SALES,   ACTION   S.^LES . 

GGntleraen; 

This  will  acknowledge  receipt  of  your  renuest  for  an  opinion 
on  the  constitutionality  of  the  proposed  amendmont  to  the  Police 
Code  reading  as  follows: 

"(d)   It  shall  be  unlawful  in  or  upon  any  enclosed 
store  or  premises  to  sell  or  offer  for  sale  or  to  solicit 
or  invite  purchasers  of  any  raorchandise,  by  means  of  public 
outcry  or  audible  solicitation  of  ;3urchisers  or  solicita- 
tion of  offers  to  purchase  such  merchandise,  where  such 
outcry  or  audible  solicitation  is  made  to  or  in  the  presence 
or  hearing  of  three  or  more  persons;  provided,  however,  that 
the  provisions  of  this  sut -section  shall  not  apply  to  any 
sale  made  pursuant  to  the  order  of  any  court  or  pursuant  to 
any  law  or  to  Section3~T2I|.3  o^  1214.6  of  this  article,  nor 
shall  the  provisions  of  this  sub-section  apply  to  or  prohibit 
such  sale  of  merchandise  in  any  established  place  of  business 
whore  such  public  outcry  or  solicitation  of  purchasers  is 
made  in  the  usual  and  ordinary  course  of  business  and  as  a 
part  of  and  in  connection  with  the  demonstration  of  merchan- 
dise and  where  such  merchandise  so  demonstrated  is  offered 
for  sale  in  units  of  identical  kind,  quantity  and  quality  and 
at  a  fixed  price  per  unit,  w.iich  price  shall  remain  unchanged 
thi''oughout  any  calendar  day  of  such  sale  and  vihich  units 
shall  be  available  and  ready  to  be  sold  and  delivered  to  any 
and  all  purchasers  who  may  "elect  to  buy  the  same. " 

_q  P  I  N  I  o  N 

Inasmuch  as  the  proposed  ordinance  is  a  suggested  addition  to 
Section  12[(I|.  of  the  Police  Code,  entitled:   "Auction  Sales  Regulated. 
what  Included."  and  inasmuch  as  the  same  principles  of  law  cpplica- 
ble  to  muiiicipal  regulations  of  auctions  applies  also  to  the  activi- 
ty described  in  the  proposed  ordinance,  it  will  be  helpful  to  review 
briefly  pertinent  principles  of  this  field  of  municipal  regulation. 

There  is  no  statutory  definition  in  the  State  of  California  of 
the  term  "auction".   6  Cil.  Jur.  2d  l+lS.  Accordingly,  we  must  look 
to  the  common  law  for  a  definition.  Uitter  v.  Bank  of  Hilpitas, 
201^.  Cal.  570,  269  P.  ^li;.   Historically,  the  common  law  defined  an 
auction  as  merely  an  offer  to  sell  goods  at  public  outcry  to  the 
highest  bidder.   Perry  Trading  Co.  v.  Tallahasse,  111  A.L.R.  lj.63, 
I7IJ.  Southern  785- 
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Selling  property  at  auction  is  a  lawful  business.   Ill 
A.L.R.  k73'      However,  as  such,  it  is  a  legitimate  subject  of  regula- 
tion to  prevent  frauds  and  abuses.   In  re  V/est,  75  C.A.  591>  2i|.3  P« 
55«  A  municipality  may  regulate  the  business  of  auctioneering  even 
where  there  is  no  expressed  delo^iation  of  express  power  from  the 
State.   6  Gal.  Jur.  2d,  [(.21;  Clein  v.  Atlanta,  I6I4.  Ga.  529,  139  S.E. 
I4.6,  53  A.L.R.  933;  V/agman  v.  Trenton,  102  N.J.L.  ii.92,  I32  Atl.  115; 
Roanoke  v.  Fisher,  137  Va.  75,  119  S.E.  259i  Carlton  v.  Vj'atertown, 
l2irMlsc7~2l3i7~207  N.Y.S.  339- 

A  mimic ipality  may  regulate  auctions  as  an  incident  of  the 
implied  power  of  the  municipality  to  legislate  for  the  general  health, 
safety  and  welfare  of  its  inhabitants.   In  re  Bruce,  54  C.A.  280,  201 
P.  789. 

In  regulating  the  business  of  auctioneering,  it  is  clear 
that  a  municipality  may  require  a  license  as  a  prerequisite  to  engag- 
ing in  such  business.   In  re  Bruce,  supra.   In  addition  to  requiring 
a  license,  a  municipality  may  make  such  other  regulations  as  are 
reasonable,  not  wholly  arbitrary,  unduly  burdensome,  or  discrimina- 
tory.  Hart  V.  Beverly  Hills,  111  C.  2d  3^3,    79  P.  2d  IO8O.  Accord- 
ingly, ordinances  proscribing  the  time  (In  re  Iciest,  75  C.A.  591,  2i|3 
P.  55)  >  the  place  (Hart  v.  Beverly  Hills'^  supra),  the  duration  of  the 
scilo,  the  kind  of  goods  to  bo  sold,  and  special  circuiiistances  under 
which  such  a  sale  may  be  made  (In  re  Uest,  supra)  have  been  upheld. 

The  question  remains,  may  the  sane  principles  of  law  which 
uphold  the  exercise  of  the  municipal  police  power  in  the  regulation 
of  auctioneering,  apply  also  to  the  activity  described  in  the  pro- 
posed ordinance?   It  is  fundamental  that  al-l  businesses  and  occupa- 
tions are  carried  on  subject  to  the  reasonable  exercise  of  the  police 
power.  VJillkins  v.  City  of  San  Bernardino,  29  Cal.  2d  332,  175  P-  2d 
5il.2|  People  V.  Associated  Oil  Co.,  211  Cal.  93,  29l|.  P.  717,  721. 

To  justify  the  use  of  the  police  power,  it  must  appear  that 
the  interests  of  the  public  generally  require  such  interference,  and 
that  the  means  adopted  are  reasonably  necessary  and  not  unduly  op- 
pressive. Varney  v.  V/illiams,  155  Cal.  318,  100  P.  687;  6  McQuillin 
Municipal  Corporations,  3d  ed.,  i|5l.   The  legislative  body  is  vested 
with  a  large  discretion  to  determine  vrhat  measures  are  necessary  for 
the  protection  of  public  interests.  Fourcade  v. San  Francisco,  196 
Cal.  655,  238  P.  93J4.,  936;  Miller  v.  Board  of  Public  Works,  195  Cal. 

ku,  231^  P.  381. 

The  police  power  of  a  freeholders'  chartered  city  is  as 
broad  as  that  of  the  state,  except  that  its  exercise  cannot  conflict 
with  a  general  law  in  a  field  of  statewide  concern.  Boyd  v.  Sierra 
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Madre,  hi   C.A.  520,  I83  P.  230;  Seattle  v.  Ford,  ll;!;  Wash.  107,  2^7 
P.  2U3.   The  police  power  may  be  used  to  prevent  frauds  and  dishones- 
ty in  business  transactions,  6  McQuillin,  Municipal  Corporations,  3rd 
ed.,  I4.8I4.,   In  pursuance  of  this  objective,  the  municipality  may 
validly  prohibit  the  sale  of  certain  types  of  goods  by  auction. 
In  re  West^  75  C.A.  591,  2ij.3  P.  55;  Cook  v.  Jates,  101  Minn.  301,  112 
N.W.  67, 

It  is  my  understanding  that  the  activity  desired  to  be 
regulated  is  the  practice  by  some  merchandisers  of  causing  many  per- 
sons to  congregate  on  their  store  premises  by  means  of  public  outcry 
addressed  to  the  group  collectively,  and  to  thereupon  im.portune  the 
group  collectively  by  many  extravagant  representations  as  to  the 
quality  and  vvorth  of  the  goods  offered  for  sale,  and  to  then  offer 
said  commodities  for  sale  for  a  strictly  limited  period  of  time  at 
a  fixed  price.   The  merchandising  technique  employed  is  essentially 
the  same  as  that  of  an  auction,  except  that  there  is  no  competitive 
bidding.   There  Is  the  same  public  outcry,  the  same  assemblage  of 
persons  in  a  crowd,  the  same,  or  perhaps  even  more,  restricted  oppor- 
tunity to  examine  the  commodity  offered  for  sale  and,  equally,  the 
seme  restricted  opportunity  to  deliberate  as  to  whether  or  not  to 
purchase.  Under  the  circximstances  under  v/hich  this  type  of  merchan- 
dising has  occurred  in  the  past,  it  is  a  matter  of  public  record  that 
many  fraudulent  practices  have  taken  place,  that  considerable  mer- 
chandise of  inferior  worth  has  been  sold  to  the  buying  public  as  high 
grade  merchandise;  that  many  persons  engaging  in  this  type  of 
merchandising  have  been  transients  without  any  established  place 
of  business,  and  vho,  by  reason  of  their  leaving  the  city  at  the 
conclusion  of  such  sales  campaign  have,  as  a  practical  matter,  been 
immune  from  prosecution,  either  civil  or  criminal.   The  Board  of 
Supervisors  by  taking  notice  of  such  matters  could  reasonably  con- 
clude that  this  type  of  merchandising  was  promotive  of  fraudulent 
practices  and  abuses  for  the  reasons  heretofore  alluded  to,  and 
possibly  for  other  reasons,  and  then,  in  its  sound  discretion,  it 
could  regulate  this  type  of  merchandising  under  the  municipal  police 
power.    Jones  vs.  City  of  Jackson,  259  S.W.  2d  6I^.9. 

Merchandising  by  public  outcry  where  solicitations  for 
offers  to  purchase  commodities  Is  made  to  an  assembled  group  collec- 
tively, as  distinguished  from  the  more  normal  type  of  merchandising 
"here  customers  are  approached  individually,  would  not  in  and  of 
Itself  seem  to  be  an  inherently  vicious  practice.   It  is  only  when 
it  is  carried  on  by  persons  who  have  no  stable  connection  with  the 
community,  who  are  not  financially  accountable  for  their  representa- 
tions to  the  buying  public,  and  who,  in  fact,  use  this  method  of 
merchandising  as  a  means  of  practising  frauds  and  deceits  upon  the 
buying  public,  that  this  practice  calls  for  regulation.  Accordingly, 
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It  Is  recommended  that  persons  engaging  in  merchandising  by  this 
method,  i.e»,  by  means  of  public  outcry  to  an  assembled  group  where 
said  group  is  collectively  solicited  to  purchase  or  offer  to  purchase 
such  merchandise,  be  licensed  as  a  prerequisite  to  engaging  in  such 
activity.   The  granting  of  a  license  should  be  only  to  persons  who 
have  the  following  qualificationa: 

(1)  Are  residents  of  the  City  and  County  of  San  Francisco 
for  at  least  a  year  immediately  preceding  date  of 
applications  J 

(2)  Post  a  bond,  probably  in  the  svrni  of  !'^10,000,00,  payable 
to  any  and  all  such  persons  injured  by  reason  of  any  of 
the  sales  conducted  by  the  licensee; 

(3)  Fingerprinting  of  the  licensee; 

{l\.)      A  showing  by  the  applicant  of  good  moral  character, 
including  freedom  from  any  past  criminal  conviction 
other  than  minor  traffic  misdemeanors; 

(5)  Furnishing  periodically,  probably  monthly,  an  inventory 
of  all  stock  in  trade,  together  with  an  itemization  of 
its  actual  cost. 

Upon  compliance  with  all  these  requirements  it  may  then  be 
provided  that  the  Chief  of  Police  may  issue  a  revocable  license 
which  will  be  non- transferable  and  cover  the  business  operations  of 
the  licensee  at  a  stated  address  only.   It  may  appropriately  be 
provided  that  the  license  may  be  revoked  at  any  time  by  the  Chief 
of  Police  after  hearing  upon  any  one  of  the  following  grounds: 

(1)  That  it  would  be  detrimental  to  the  safety  and  general 
welfare  of  the  City  and  County  of  San  Francisco  to 
permit  said  licensee  to  merchandise  in  this  manner, 

(2)  That  said  licensee  in  the  course  of  his  merchandising 
activities  has  wilfully  and  grossly  misrepresented 
the  quality  or  vorth  of  the  commodities  offered  for 
sale, 

(3)  That  said  licensee  in  the  course  of  his  merchandis- 
ing activities  has  knowingly  and  falsely  represented 
that  the  goods  offered  for  sale  \vere  all  or  part  of 
stock  in  trade  damaged  by  fire  or  all  or  part  of  the 
stock  in  trade  of  himself  or  some  other  person,  firm 
or  corporation  allegedly  going  out  of  business. 
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(l(.)   That  said  licensee  has  engaged  in  fraudulent 
practices  and  abuses. 

(5)   That  said  licensee  has  submitted  false  informa- 
tion or  reports  to  the  Chief  of  Police, 

There  would,  of  course,  have  to  be  provision  for  appeal  from 
the  decision  of  the  Chief  of  Police,  either  in  failing  to  grant  a 
license  or  upon  revocation  of  a  license.  Appeal  should  probably  lie 
to  the  Board  of  Permit  Appeals, 

In  connection  with  effective  regulation  by  way  of  licensing. 
It  is  recommended  that  the  licensing  apply  to  any  person,  firm  or 
corporation  merchandising,  selling,  or  offering  to  sell  any  of  a  pre- 
scribed list  of  articles  by  means  of  public  outcry  addressed  collec- 
tively to  a  group  of  three  or  more  persons  gathered  in  or  upon  any 
enclosed  store  or  premises  or  upon  the  streets  or  sidev/alks  of  the 
city  and  county  for  the  purpose  of  so  merchandising  the  buying  pub- 
lic.  The  prescribed  articles  should  include  Jewelry,  watches,  clocks^ 
binoculars,  cameras,  luggage,  leather  goods,  plastic  goods,  or 
imitation  leather  goods,  cigarette  cases,  compacts,  mechanical  pens, 
pencils,  precious  stones,  semi-precious  stones,  gold,  silver, 
platinum  or  plated  ware. 

Of  course,  regularly  licensed  auctioneers  and  persons 
acting  pursuant  to  Judicial  order  or  state  law  should  be  exempted 
from  any  such  regulation. 

In  vie^of  the  foregoing  you  are  advised  that  the  City  and 
County  of  San  Francisco  may  lawfully  and  constitutionally  regulate  the 
merchandising  activities  described  in  the  proposed  ordinance.   It  is 
suggested  that  preferably  regulation  should  be  way  of  license,  as 
heretofore  discussed,  rather  than  by  outright  prohibition  as  contain- 
ed in  the  proposed  ordinance. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

gpa/bjw 

To;  ■ Board  of  Supervisors 

Attn:   John  R.  McGrath,  Clerk 

cc  Supervisor  Dobbs 
Supervisor  Ferdon 
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SUBJECT:      HEALTH   SERVICE   BOARD;    LEGALITY  OF  BOARD 
MEETINGS   HELD  DURING  WORKING  HOURS; 
LEGALITY  OF  MEMBER'S   RECEIVING  REGULAR 
SALARY  UNDIMINISHED   BY  TIME    SPENT   ON 
HEALTH   SERVICE   BOARD  BUSINESS. 


Gentlemen: 

I  have  the  request  of  two  members  of  the  Health  Service  Board, 
Mr.  John  M.  Dean  and  Mr.  George  W.  Cunlffe,  for  opinion  as  follows: 

REQUEST 

"1,  May  the  Health  Service  Board  legally  hold  regular  and 
special  meetings  of  the  Board  between  the  working  hours  of 
8  A.M.  to  5  P.M.  vAaen  it  is  not  possible  for  some  members  of 
the  said  Health  Service  Board  or  employee  members  of  the 
Health  Service  System  to  attend  such  meetings,  either  because 
of  the  nat\ire  of,  and  distance  from,  their  work  to  the  meeting 
place,  or  because  the  department  head  will  dock  the  said  per- 
sons for  the  time  that  they  are  away  from  their  work  to  attend 
such  daytime  meetings? 

"2.  May  a  department  head  of  the  City  and  County  of  San 
Francisco  or  any  other  person  or  persons  to  vAiom  a  Health 
Service  Board  member  is  responsible  in  the  said  Board  member's 
civil  service  classification,  legally  show  the  said  Health 
Service  Board  member  on  the  payroll  as  working,  and  entitled 
to  be  paid  for  such  time,  when  the  said  Health  Service  Board 
member  is  in  attendance  at  a  meeting  of  the  said  Health  Ser- 
vice Board,  or  enroute  to  or  from  said  meeting,  the  said  meet- 
ing of  the  Health  Service  Board  having  been  called  for  a  time 
between  the  hours  of  8  A.M.  to  5  P-M.  Monday  through  Friday? 

"3.  May  a  department  head  of  theCity  and  County  of  San  Fran- 
cisco or  any  other  person  or  persons  to  whom  a  Health  Service 
Board  member  is  responsible  in  the  said  Board  member's  civil 
service  classification,  legally  show  the  said  Health  Service 
Board  member  on  the-  payroll  as  vorking,  and  entitled  to  be 
paid  for  such  time,  when  the  said  member  of  the  Health  Service 
Board  is  in  attendance  at  a  Health  Service  Board  Committee 
meeting,  or  enroute  to  or  from  said  Committee  meeting,  the 
meeting  of  said  Comraittee  having  been  called  for,  or  may 
reasonably  be  expected  to  extend  into,  a  time  between  the 
hours  of  8  A.M.  to  5  P»M.  Monday  through  Friday? 

\»   May  a  department  head  of  the  City  and  County  of  San 
Francisco  or  any  other  person  or  persons  to  vhom  a  Health 
Service  Board  member  is  responsible  in  the  said  Board  member's 
civil  service  classification,  legally  show  the  said  Health 
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civil  service  classification,  legally  show  the  said 
Health  Service  Board  member  on  the  payroll  as  working, 
and  entitled  to  bo  paid  for  such  time,  when  the  said 
member  is  working  and  investigating  matters  relating 
to  the  Health  Service  System  in  his  capacity  as  a 
member  of  the  Health  Service  Board,  when  said  work  and 
investigation  is  performed  during  the  member's  regular 
working  hours  of  8  A.M.  to  5  P»M.  Mondays  through  Fridays?" 


OPINION 


Answer  to  Question  1 


In  my  opinion  the  Health  Service  Board  may  legally  hold  regu- 
lar and  special  meetings  on  weekdays  between  the  hours  8  a.m.  to 
5  p.m.    The  fact  that  certain  board  members  may  find  it  diffi- 
cult or  impossible  to  attend  meetings  during  such  hours,  or  that 
they  could  attend  only  by  sacrificing  a  part  of  their  salaries, 
would  not  affect  the  legality  of  a  meeting  so  held,  although  such 
considerations  would  furnish  good  reason  for  holding  meetings  at 
other  hours. 

Sec.  172.1  of  the  Charter  does  not  provide  that  meetings  of 
the  Health  Service  Board,  if  held  on  vrorking  days  (Monday  through 
Friday)  shall  be  held  prior  to  8  a.m.  or  after  5  p.m.,  or  during 
the  lunch  hour;  nor  do  Charter  sec.  19(g),  Ordinance  No.  1^99 
(Series  of  1939),  or  Government  Code  sees.  5i+950-5'+958,  which 
prescribe  the  conditions  to  be  met  for  the  holding  of  special 
meetings. 

As  a  matter  of  policy  it  would  be  better  practice  that,  unless 
there  is  a  ]s  gitimate  reason  for  not  doing  so,  Health  Service 
Board  meetings,  whether  regular  or  special,  should  be  held  at  a 
time  ^iien  all  members  of  the  Board  can  reasonably  be  expected  to 
bo  able  to  attend,  rather  than  at  a  time  when  it  is  known  that  it 
may  be  difficult,  impossible,  or  work  a  hardship  for  certain  mem- 
bers to  attend. 

Answer  to  Questions  2,  3  and  Ij. 

The  answer  to  each  of  these  questions  is  "No." 

Charter  sec.  172.1  provides  that  "the  city  and  county  shall 
not  appropriate  or  contribute  funds  in  any  manner  for  the  purposes 
of  the  /health  servic£/  system."   Sec.  150  provides  that  "No  officer 
officer  or  employee  shall  be  paid  for  a  greater  time  than  his  actu- 

73  provides  that  the  annual  salary  ordinance 
of  compensation  for  all  positions  in  the  city 


al  service."  Sec. 
shall  fix  the  rates 
and  county  service. 

The  annual  sal 
for  members  of  the 


ry  ordinance,  of  course,  fixes  no  compensation 
Health  Service  Board.   The  salaries  of  employees 
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who  arc  Health  Service  Board  mombors  are  paid  entirely  for  their 
services  to  the  City  and  County  as  employees  in  the  several  de- 
partments wherein  they  are  employed,  and  not  asmombers  of  the 
Health  Service  Board.   Hence  time  during  working  hours  devoted  by 
employee-Board  members  to  Health  Service  System  business  ^ould  not 
bo  shown  on  payrolls,  and  the  members  of  the  Board  cannot  be  paid 
by  the  City  and  County  for  such  time. 

This  means  that  the  holding  of  Health  Service  Board  meetings 
d!uring  working  hours  will  entail  a  pecuniary  loss  to  Board  members 
vAio  attend  them,  unless  resort  may  be  had  to  Health  Service  System 
funds  to  reimburse  them  for  such  loss. 

It  has  been  suggested  that  the  mechanics  of  such  reimbursement 
would  be  simple;  that  the  employee-Board  member  v;ould  simply  be 
paid  his  regular  salary  without  deduction  and  the  Controller  would 
then  make  a  transfer  of  Health  Service  System  funds  to  the  several 
departments  involved  to  cover  the  time  spent  on  Health  Service 
System  business,  pursuant  to  Charter  sec.  77>  which  provides:  "The 
controller  shall  prescribe  the  method  to  be  used  in  making  payments 
for  inter-departmental  services." 

But  the  problem  feces  deeper  than  this. 

If  the  Board,  by  holding  meetings  during  working  hours,  can 
entitle  its  members  to  the  full  amount  of  their  regular  compensa- 
tion from  the  City  and  County  without  deduction  for  time  spent  on 
Board  business,  this  in  effect  means  that  the  Board  has  been  given 
power  to  use  Health  Service  System  funds  to  compensate  its  members 
for  attending  Board  meetings.   Has  the  Board  been  granted  such 
power?   In  my  opinion  it  has  not. 

The  Charter  sections  dealing  with  all  other  boards  and  commis- 
sions are  specific  on  the  question  whether  their  members  are,  or 
are  not,  entitled  to  compensation.  /See.  35  (police  commissionors 
shall  receive  annual  compensation  of  vl200);   Sec.  36  (fire  com- 
missioners, same);   Sec.  39  (members  of  board  of  permit  appeals 
receive  '115  for  each  meeting  actually  attended);   Sec.  ij.0  (recrea- 
tion and  park  comroiss loners  "shall  serve  ...  without  compensation"); 
Sec.  I4.3  (library  commissioners  "shall  serve  without  ccsnpensation") ; 
Sec.  l[li-    (board  of  trustees  of  the  San  Francisco  War  Memorial  "shall 
serve  without  compensation");  Sec.  l^S    (the  members  of  the  art  com- 
mission "shall  serve  without  compensation");  Sec.  $0    (board  of 
trustees  of  CaL Ifornla  Palace  of  the  Legion  of  Honor  shall  not  re- 
ceive "any  compensation  for  his  or  her  services");  Sec.  51  (M.  H. 
de  Young  Memorial  Museiom  trustees,  same);  Sec.  115  (members  of 
City  Planning  Commission  shall  receive  |l5  for  each  meeting  actual- 
ly attended);  Sec.  120  (members  of  public  utilities  commlsa  on 
receive  |100  per  month);  Sec.  13ij.  (members  of  board  of  education, 
same);  Sec.  IL^O  (members  of  civil  service  commission,  same);  Sec. 
159  (members  of  retirement  board  "shall  servo  without  compensai 
tlon")^ 
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But  section  172.1,  dealing  with  the  Health  Service  Board,  is 
silent  on  this  subject. 

Section  172.1,  to  vtiich  the  Health  Service  Board  must  look 
for  its  authority,  contains  no  grant  of  power,  express  or  implied, 
to  compensate  Board  members  for  time  spent  on  Health  Service 
System  business.   It  is,  of  course,  the  law  that  "municipal 
boards  must  keep  within  the  limits  of  their  power  as  prescribed  by 
law"  (Irwin  v.  Yuba  County,  119  Cal.  686,  690),  that  they  "have 
only  such  powers  as  are  conferred  upon  them"  (Allen  v.  McKinloy, 
18  Cal.  2d  697,  705)5  and  that  "if  the  charter  does  not  expressly 
or  impliedly  confer  such  power,  the  power  does  not  exist." 
(Dierssen  v.  Civil  Service  Com.,  i\.3   C.A.  2d  53>  61;   Von  Schmidt 
V.  Widber,  105  Cal,  I5I,  159). 

The  members  of  the  Health  Service  Board  are  public  officers. 
(0 'Marie  v.  Cuniffe,  San  Francisco  Superior  Court  Action  No.i].08305) 
"Acts  relating  to  the  fees  and  compensation  of  public  officers  are 
strictly  construed  and  such  officers  are  only  entitled  to  what  is 
clearly  given  them  by  law."   (Sarter  v.  Siskiyou  County,  ij.2  C.A, 
530,  53^«)   "No  contractual  relations  arise  between  an  officer  and 
the  state  by  reason  of  the  election  or  appointment  of  the  former; 
there  is  no  implied  obligation  to  pay  him  for  his  services  ren- 
dered.  To  recover  he  must  show  a  right  by  law  to  compensation." 
(Woods  v.  Potter,  8  C.A.  l+l,  i^.^.) 

You  are  therefore  advised  that,  in  ray  opinion,  \jnder  existing 
law  Health  Service  Board  members  must  serve  vrithout  compensation, 
and  the  transaction  of  Health  Service  Board  business  during  regu- 
lar City  Hall  working  hours  (8  a.m.  to  5  p.m.,  Monday  through 
Friday,  exclusive  of  the  lunch  hour),  will  entail  a  loss  to  the 
members  of  a  portion  of  the  salary  payable  to  them  pursuant  to 
their  regular  employment  by  the  City  and  County. 

If  this  conclusion  appears  to  work  a  hardship  on  Health  Ser- 
vice Board  members,  it  must  be  remembered  that  acceptance  of  and 
continuation  in  public  office  is  purely  voluntary  (Coyne  v.  Rennie  , 
97  Cal.  590,  593;  Woods  v.  Potter,  8  C.A.  l4.1,i|5),  and  that  any 
doubt  about  the  power  of  public  officers  to  expend  public  moneys 
in  their  own  interest  is  to  be  resolved  against  the  existence  of 
the  power.   (Tracy  v.  Coxmty  of  Fresno,  125  A. C.A.  72,  8O-8I). 

Respectfully  submitted, 

GEB/BJW  DION  R.  HOLM,  City  Attorney 

TO:  HEALTH  SERVICE  SYSTEM 
61  Grove  Street 
San  Francisco  2 
CO:  JOHN  M.  DEAN,  Member,  Health  Service 

Board,  207  Hall  of  Justice,  San  Francisco  8 
CC:  GEO.  W.  CUNIFFE,  Member,  Health  Service 

Board,  1627  -  25th  Avenue,  San  Francisco  22 
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SUBJECT:      SAN  FRANCISCO   DISASTER   COUNCIL  AND   CORPS:      MAY  MAYOR 
?S?.n^?vTJS^LS^^'^  0"^   EMERGENCY  AUTOMATICALLY  CO.IES 
J^nS  ^r^SJP^^   °^  ^  ^^LOW  ALERT?      TRAFFIC     REGULA- 
TION ON  YELLOW  ALERT, 

Dear  Sir; 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

v^n"^  ®Ji^^^.°f  P^^^^  *°  disperse  our  population  on  the 
Yellow  Alert  indicates  the  need  of  setting  up  a  cordon 
around  the  downtown  area  and  the  establishment  of  rigid 
traffic  control.   This  would  be  done  automatically  on  tne 
Yellow  Alert.  People  would  be  asked  to  walk  out  from  the 
area  within  this  cordon  and  would  not  be  permitted  to 
drive  their  cars  through  the  cordon. 

"Some  question  has  arisen  during  our  discussion  as  to 
whether  or  not  under  existing  law  the  Mayor  has  authority  - 

"A,  To  declare  that  should  the  Yellow  Alert  (mean- 
ing attack  probable)  be  received,  a  state  of 
emergency  automatically  comes  into  existence? 

'B.   Can  he  authorize  the  barricading  of  streets  or 
other  steps  necessary  to  stop  vehicular  traffic? 

C,   Can  he  authorize  such  other  traffic  regulations  as 
are  necessary  to  properly  channelize  and  control 
traffic? 

"The  Yellow  Alert  is  received  by  San  Francisco  from 
State  authorities  who  have  received  it  from  the  Air  Force 
The  official  meaning  is  "Attack  Probable.'   It  would  ap- 
pear to  me  that  this  would  give  the  Mayor  reasonable  grounds 
to  believe  that  a  disaster  was  imminent, 

"Bill  No.  1^86,  Ordinance  No.  kOk5 ,   Section  k»   Commander. 
Powers  and  Duties,  quote  'It  shall  also  be  the  duty  of  the 
Com-iiander  and  he  is  hereby  empowered  during  a  disaster  or 
when  a  disaster  is  imminent: 

'A,   To  make  and  issue  rules  and  regulations  on 

matters  reasonably  related  to  the  protection 
of  life  and  property  affected  by  such  disaster,' 
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"This  would   appear   sufficient  authority  for  the   Mayor 
to  act. 

"An  early  answer  would  be  appreciated," 

OPINION 

Ordinance  No.  k.Ol]S    (Series  of  1939)  establishes  the  San  Pran- 
sisco  Disaster  Council  and  Corps,   ihe  , purpose  ol  the  ordinance,  as 
expressed  in  the  preamble,  is  to  prepare  "adequate  disaster  plans  and 
CO  mobilize  the  resources  of  the  community  to  cope  with  a  disaster." 

Section  1  of  the  ordinance  provides  in  part  as  follovrs: 

"Section  1,   Disaster.   4s  used  in  this  ordinance,  a 
disaster  shall  exist  when  proclaimed  ty  the  commander. 
It  shall  include,  but  is  not  limited  to  ,  .  •  any  actual 
or  threatened  enemy  attack  •  •  •  which  causes  or  threatens 
to  cause  loss  of  life  or  property  and  upon  v/hich  occur- 
rences the  responsibility  devolves  upon  the  regularly 
constituted  authorities  for  the  maintenance  of  public 
peace  and  order  and  to  preserve  life  and  property.^' 
(Emphasis  added.) 

Section  U.   of  said  ordinance  further  provides  in  part  as  fol- 
lows: 

"Section  I^..  Commander.  Powers  and  Duties.  There 
is  hereby  created  the  office  of  Com:nander,  The  Mayor 
is  designated  as  the  Commander, 


"It  shall  also  be  the  duty  of  the  commander  and  he 
is  hereby  empowered  during  a  disaster  or  when  a  disaster 
is  Imminent; 

"(a)   To  make  and  issue  rules  and  regulations  on 

matters  reasonably  related  to  the  protection 

of  life  and  property  affected  by  such  disaster." 

(Emphasis  added. ) 

Section  25  of  the  Charter  provides  in  part  as  follows: 

"In  case  of  a  public  emergency  involving  or  threatening 
the  lives,  property  or  v/elfare_of_the  citizens,  or  the  pro- 
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party  of  the   city  and  county,   the  mayor   shall  have   the 
povrer,   and  it  shall  be  his  duty,    to  summon,   organize 
and  direct  the  forces  of  any  department   in   the  city  and 
county  in  any  needed  service;    to  summon,  marshal,   depu- 
tize or  otherwise  employ  other  persons,   or  to  do  whatever 
else  he  may  deem  necessary^f  or  the  purpose   of  ^meeting   the 
emergency,    •    •  T"~ 

(Emphasis   added.) 

The  Yellow  Alert  is  received  from  state  authorities  who,  in 
turn,  have  received  it  from  the  United  States  Air  Force.   It  is  the 
official  warning  of  "Attack  probable."   The-e  can  be  no  doubt  that 
when  a  Yellow  Alert  is  received  there  exists  at  that  moment  "the 
threat  of  an  enemy  attack  which  threatens  to  cause  loss  of  life  or 
property."  Under  such  circumstances  the  Mayor,  as  Commander,  is 
empowered  to  proclaim  the  existence  or  threatened  existence  of  a 
disaster* 

The  same  situation  would  also  constitute  a  public  emergency, 
within  the  meaning  of  Charter  Section  2$,   involving  or  threatening 
the  lives,  property  or  welfare  of  the  citizens,  or  the  property  of 
the  City  and  County.   Under  Section  25  of  the  Charter  the  Mayor 
vo  uld  have  the  authority  to  proclaim  the  existence  of  an  emergency. 
It  follows  that,  if  in  the  interest  of  protecting  lives  and  property 
it  is  necessary  upon  receipt  of  a  Yellov;  Alert  to  disperse  the  popu- 
lation, to  set  up  a  cordon  around  the  downtown  area,  and  to  establish 
a  rigid  traffic  control,  the  Mayor  vjould  have  such  authority. 

You  are  therefore  advised  that  under  existing  law,  the  Mayor 
has  the  authority  on  receipt  of  a  Yellovj  Alert  - 

A.   To  declare  a  state  of  emergency; 

B«   To  authorize  the  barricading  of  streets  or  other  steps 
necessary  to  stop  vehicular  traffic;  or 

C»   To  authorize  such  other  traffic  regulations  as  are 
necessary  to  properly  channelize  and  control  traffic* 


JC/RJR 


You  are  advised  accordingly. 

Respectfully  submitted. 


To:  A.  G,  Cook,  R.  Adm.  USN  (Ret.)     DION  R.  HOLM,  City  Attorney 
Director,  Disaster  Council  and  Corps 
1|5  Hyde  Street,  San  Francisco  2 


OPINION  NO.  876 
September  l6j  195^ 


SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OP  RESOLUTION 
NO.  14692  (SERIES  OF  1939)  APPROVING  REQUEST  FOR 
TRANSFER  OF  TEMPORARY  PUBLIC  HOUSING  TO  THE 
HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO. 


Dear  Sir: 

This  will  acknowledge  your  request  for  opinion  on  behalf 
of  the  Housing  Authority  of  San  Francisco  as  to  whether  Resolution 
No.  14692  (Series  of  193S)^  approving  request  for  transfer  of 
temporary  public  housing  to  the  Housing  Authority  of  the  City  and 
County  of  San  Francisco j  v/as  validly  adopted  by  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  and  whether 
such  resolution  is  legally  sufficient  as  to  form. 


OPINION 


After  careful  examination  of  all  details  related  to  your 
inquiry^  I  advise  you  that  Resolution  No.  14692  (Series  of  1939) 
was  validly  adopted  by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  and  is  legally  sufficient  as  to  form. 


Respectfully  submitted. 


LSM/a/P 

TO:  Mr.  John  W.  Beard 
Executive  Director 
Housing  Authority 
440  Turk  Street 
San  Francisco  2 
California 


DION  R.  HOLM 
City  Attorney 


OFI-.'IO-  NO.  877 
September  20,  195^ 


SUBJECT:   CHARTER  AMENDMENT  PROPOSED  BY  INITIATIVE  PETITION, 
PROCEDURE  RESPECTING;  AMENDMENT  FOR  RESTORATION 
OP  CABLE  CAR  LINES  AS  EXISTING  ON  JANUARY  1,  IS 54 

Gentlemen: 

This  office,  on  Wednesday,  September  15th,  received  a 
request  for  an  opinion  to  be  in  your  hands  Monday,  September  20th, 
The  questions  asked  are  as  follows : 

"I  have  been  informed  that,  on  Friday,  September  17 j 
195^,  there  will  be  filed  in  this  office  an  initia- 
tive petition  for  the  submission  of  a  charter  amend- 
ment to  provide  for  the  restoration  of  the  cable 
car  lines  as  they  existed  on  January  1,  1954. 

"I  have  been  requested,  by  Mr.  Lowenthal,  to  prepare, 
for  presentation  to  the  Board  on  Monday,  September  20, 
195^>  an  ordinance  calling  a  special  election  to  be 
consolidated  with  the  general  election  to  be  held  on 
November  2,  195^^  for  the  purpose  of  submitting  to 
the  electorate,  the  proposed  charter  amendment  here- 
tofore referred  to. 

"I  have  been  informed,  by  the  Registrar  of  Voters, 
that  if  the  petition  referred  to  is  filed  in  the 
Clerk's  Office  on  Friday,  September  17,  1954,  the 
Registrar  will  be  unable  to  check  it  and  certify 
the  number  of  valid  signatures  to  the  Board  of 
Supervisors  within  the  time  limit  required  for  pub- 
lication of  the  charter  amendment,  assuming  that 
said  amendment  is  to  be  submitted  to  the  voters  at 
a  special  election  to  be  consolidated  with  the  State 
General  Election  to  be  held  on  November  2,  1954. 

"The  Registrar  of  Voters  informs  me  that  the  approx- 
imate cost  of  a  special  election  is  $130,000. 

"For  the  information  of  the  Board  and  for  my  guidance, 
will  you  please  provide  an  opinion  responsive  to  the 
following: 
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"1.  By  what  action  should  the  initiative  petition 
be  referred  to  the  Registrar  for  check  as  to 
its  sufficiency: 

"a.  By  formal  action  of  the  Board? 

"b.  By  the  Clerk^  immediately  upon  its 
receipt? 

"2.  While  September  23ci  is  computed  to  be  the  last 
day  for  publication  of  charter  amendments 
ordered  submitted  by  the  Board  of  Supervisors 
on  the  ballot  for  November  2,    1954,  it  is 
planned  (to  be  on  the  safe  side)  that  such 
amendments  shall  be  published  on  September  22d. 

"Assuming  that  the  Registrar  has  not  completed 
his  check  of  the  petition  and  certified  as  to 
its  sufficiency,  can  the  charter  amendment  pro- 
posing restoration  of  cable  car  service  never- 
theless be  published  on  the  same  date  that 
other  proposals  for  charter  amendment  are 
published?  If  so,  pursuant  to  what  action 
should  such  publication  be  accomplished  and 
what  is  your  advice  concerning  the  date  of  pub- 
lication of  the  proposed  charter  amendments? 

"3.   Can  the  Board  of  Supervisors,  by  ordinance,  call 
a  special  election  at  their  regular  meeting  to  be 
held  on  September  20,  195^,  for  the  purpose  of  sub- 
mitting the  cable  car  amendment  and  for  the  purpose 
of  consolidating  such  special  election  with  the 
State  General  Election  to  be  held  on  November  2, 
1954.  If  so,  will  you  please  prepare  the  necessary 
ordinance  and  indicate  the  procedure  Incident  to 
its  passage. 

"4.  If  your  answer  to  No.  2,    above,  is  negative,  and  it 
is  your  opinion  that  the  signatures  on  the  petition 
must  be  checked  by  the  Registrar  of  Voters  as  to 
validity  before  publication  of  the  charter  amendment 
can  be  made,  is  it  mandatory  that  the  Board  of 
Supervisors  call  a  special  election  submitting  said 
charter  amendment  at  a  date  to  be  fixed  by  the  Board 
during  the  time  when  the  State  Legislature  will  be 
in  its  regular  session  for  the  year  1955." 
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OPINION 


The  second  of  the  above  questions  will  be  treated  first  in 
this  opinion.   The  reason  is  that  a  determination  of  the  propriety 
of  the  publication  of  an  ordinance  calling  a  special  election  for 
the  purpose  of  considering  a  charter  amendment  founded  upon  a  yet 
unchecked  initiative  petition  v/ill  either  require  the  calling  of  a 
special  election  consolidated  with  the  general  election^  the  subject 
of  question  three,  or  will,  in  the  alternative,  necessitate  consider- 
ation of  the  existence  of  a  duty  to  call  a  special  election  in  the 
future,  as  posed  in  question  four.  Likewise,  the  manner  of  the 
reference  of  the  petitions  to  the  Registrar  is  dependent  to  some  ex- 
tent, in  this  case  at  least,  upon  the  election  procedure  selected. 

SECOND  QUESTION  --  PUBLICATION  OF  CHARTER  AMENDMENT  WITHOUT 
PRELIMINARY  CHECK  OF  INITIATIVE  PETITION  --  IMPLEMENTATION  AND 
SUGGESTED  DATE  OP  PUBLICATION. 

In  determining  whether  verification  of  the  petitions  as  to 
the  sufficiency  of  the  signatures  of  an  ample  number  of  electors  must 
precede  publication  of  the  charter  amendment  thus  sought  to  be  pro- 
mulgated, there  is  language  in  Article  XI,  §8(h)  of  the  California 
Constitution,  the  interpretation  of  which  governs  this  question: 

CAL.  CONST.  ART.  XI,  §8(h) :   "The  charter  of  any  city 
or  city  and  county  may  be  amended  by  proposals  therefor 
submitted  by  the  legislative  body  thereof  on  its  own  motion 
and  on  petition  signed  by  15  per  cent  of  the  registered 
electors,  or  both.   Such  proposals  shall  be  submitted  to 
the  electors  at  either  a  special  election  called  for  that 
purpose  or  at  any  general  or  special  election.  Petitions 
for  the  submission  of  any  amendment  shall  be  filed  with  the 
legislative  body  of  the  city  or  city  and  coxinty  not  less 
than  60  days  prior  to  the  general  election  next  preceding  a 
regular  session  of  the  Legislature.  The  signatures  on  such 
petition  shall  be  verified  by  the  authority  having  charge  of 
the  registration  records  of  such  city  or  city  and  county, 
and  the  expenses  of  such  verification  shall  be  provided  by 
the  legislative  body  thereof.  If  such  petitions  have  a 
sufficient  number  of  signatures  the  legislative  body  of  the 
city  or  city  and  county  shall  so  submit  the  amendment  or 
amendments  so  proposed  to  the  electors.  Amendments  proposed 
by  the  legislative  body  and  amendments  proposed  by  petition 
of  the  electors  may  be  submitted  at  the  same  election.  The 
amendments  so  submitted  shall  be  advertised  in  the  same 
manner  as  herein  provided  for  the  advertisement  of  a  proposed 
charter,  and  the  election  thereon,  held  at  a  date  to  be  fixed 
by  the  legislative  body  of  such  city  or  city  and  county,  not 
less  than  40,  and  not  more  than  60,  days  after  the  completion 
of  the  advertising  in  the  official  paper." 
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In  resolving  the  interpretation  of  this  subdivision,  there 
are  certain  principles  that  must  be  kept  in  mind.  First  and  foremost, 
there  is  the  policy  of  construing  the  initiative  power  of  the  people 
as  a  right  reserved  to  it  which  is  to  be  fostered  by  a  process  of 
liberal  Interpretation  of  the  organic  law  by  which  the  right  is 
recognized.   Collins  v.  City  &  County  of  San  Francisco,  112  Cal.  App. 
2d  719.  729;  Gage  v.  Jordan,  23  Cal.  2d  79^;  Ley  v.  Domlnguez,  212 
Cal.  587.  However,  it  is  also  recognized  that  violence  cannot  be 
done  to  the  procedural  safeguards  assuring  the  fairness  and  regular- 
ity of  the  elective  process  by  ignoring  the  plain  meaning  of  mandatory 
requirements.  As  was  said  in  Muehleisen  v.  Forward,  4  Cal.  2d  17 ^ 
at  20,  in  holding  that  provisions  of  a  state  statute  as  incorporated 
in  the  San  Diego  Charter  were  mandatory  prerequisites  to  a  valid  re- 
call: "It  is  impossible  to  hold  that  the  proceedings  under  review 
were  valid.  The  question  is  not  of  strict  or  liberal  construction, 
nor  is  the  case  one  of  immaterial  or  unsubstantial  departure  from 
formal  requirements.  The  charter  provision  is  clear  and  requires 
no  interpretation  ..."   The  right  to  propose  legislation  by 
initiative  petition  must  be  exercised  in  conformity  with  the  govern- 
ing law.  State  v.  Shaffer,  155  Ohio  St.  491,  99  N.E.  2d  479. 

In  the  light  of  these  principles  the  provisions  above 
quoted  provide,  first,  for  the  "verification"  of  the  signatures  on 
the  petition  by  the  registration  authority,  the  Registrar  of  Voters 
of  the  City  and  County.  Immediately  following,  it  is  set  forth  that 
"If  such  petitions  have  a  sufficient  number  of  signatures  .  .  .", 
the  legislative  body  shall  submit  the  amendment  "so  proposed"  to  the 
electors .  A  method  is  then  provided  for  the  advertising  of  the 
amendment  "so  submitted". 

The  question  posed  is  whether  the  condition  to  the  submis- 
sion of  the  amendment  is  the  mere  fact  of  the  existence  of  sufficient 
valid  signatures  or  v;hether  the  verification  of  this  fact  is  an 
additional  condition  precedent  to  a  valid  submission.   In  answering 
j  this  question  it  is  important  to  note  that  the  determination  of  what 
1  constitutes  "a  sufficient  niomber  of  signatures"  is  much  more  than  a 
i  mere  process  of  counting  --  there  is  contemplated  an  administrative 
fact-finding  procedure,  which,  though  limited  in  scope,  when  taken 
altogether,  comprises  the  process  of  "verification"  referred  to  in 
the  preceding  sentence  of  the  subdivision. 

By  way  of  illustration,  in  the  case  of  Baines  v.  Zemansky, 
176  Cal.  369,  at  379,  the  Supreme  Court  outlined  the  broad  duties 
of  the  registrar  in  checking  the  sufficiency  of  signatures  to  recall 
petitions,  an  analogous  procedure: 
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"He  is  required  to  make  an  official  investigation  to 
determine  whether  or  not  the  petition  conforms  to  'all 
legal  requirements ' .  Among  these  requirements  are  that 
no  person  not  a  qualified  and  registered  voter  has  the 
right  to  sign  the  petition;  that  such  voter  must  make 
his  signature  to  the  petition  in  the  presence  of  the 
solicitor;  that  no  person  who  is  not  a  qualified  voter 
is  competent  to  solicit  signatures,  or  to  make  affidavit 
verifying  the  same,  and  that  'all  signing  not  made,  number- 
ed, and  verified  substantially  in  accordance  with  the 
requirements'  shall  be  disregarded.  The  term  'registered 
voter'  is  defined  to  mean  a  qualified  voter  whose  name 
appears  on  the  records  of  registration  for  the  current 
or  preceding  year.  If  some  of  these  requirements  are  want- 
ing as  to  any  signatures  to  the  petition,  such  signatures 
should  not  be  coimted.  If  the  entire  petition,  or  some 
sections  thereof,  are  merely  fictitious  creations  by 
means  of  clever  forgeries,  gotten  up  by  persons  not 
authorized  to  do  so,  the  registrar,  upon  ascertaining 
the  fact,  is  authorized  to  reject  or  disregard  them.  He 
must  have  authority  to  inquire  into  it  and  to  take  such 
evidence  as  he  can  obtain  in  the  brief  time  allowed  him 
for  investigation." 

Thus,  by  this  reasoning  the  determination  of  the  sufficiency  of  the 
signatxires  is  equated  with  verification. 

In  addition,  the  wording  of  the  subsection  of  the  Constitu- 
tion under  consideration  definitely  conditions,  by  the  use  of  the 
word  "if",  the  submission  of  the  amendment  upon  this  administrative 
determination  of  the  sufficiency  of  the  signatures,  or  verification. 
See  3  Sutherland,  Statutory  Construction  (3d  Ed.,  Horack,  19^3)  p. 
469;  §4931,  for  the  usual  use  of  "if"  to  introduce  a  condition.  The 
1914  amendment  to  the  section  in  question.  Article  XI,  §8  of  the  Con- 
stitution, relieved  the  city  clerk  of  the  duty  of  examination  and 
certification  of  the  signatures  and  transferred  it  to  the  officer  in 
charge  of  the  registration  records.  The  "Argument  in  Favor  of 
Assembly  Constitutional  Amendment  No.  25'  .,  taken  from  "Amendments 
to  Constitution  and  Proposed  Statutes  with  Argument  Respecting  the 
Same"  of  the  General  Election  of  November  3,  1914,  pp.  lS-17.  states 
that  verification  by  the  registration  officer  was  offered  as  an 
improvement  because  the  former  provision  put  that  duty  on  the  city 
clerk  who,  in  most  cities,  had  nothing  to  do  with  the  records.  This 
history  indicates  that  the  legislative  body  is  intended  to  rely  upon 
Its  registrar  for  verification  of  the  petition. 
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Another  consideration  that  cannot  be  neglected  is  the  rel- 
ative position  of  the  requirements  within  the  subdivision.   This 
sequence  is  indicated  not  only  by  the  prior  position  of  the  verifi- 
cation as  related  to  the  advertising  requirement,  but  the  reference 
there  to  the  amendments  "so  submitted'',  given  a  distributive  reading 
to  all  reasonable  antecedents,  indicates  that  only  amendments  sub- 
mitted upon  verification  can  be  the  subjects  of  advertising.   2 
Sutherland,  id.,  p.  424,  §4918;  p.  449,  §4921. 

There  are  a  great  number  of  authorities  in  California  and 
in  other  jurisdictions  that  verification,  or  checking,  of  the  signa- 
tures is  the  prerequisite  to  the  submission  of  an  initiative  peti- 
tion by  a  legislative  body.  At  the  head  of  these  authorities  and 
conclusive  of  the  question  at  hand  is  the  case  of  Gabbert  v.  Perry, 
36  Cal.  App.  690,  69I-692,  which  involved  the  checking  of  an  initia- 
tive petition  obtained  under  a  statute  substantially  similar  to  the 
constitutional  provision.   In  that  case  the  city  clerk,  charged  with 
the  duty  of  checking  and  certification,  had  the  county  clerk  act  on 
his  behalf  in  comparing  the  signatures  with  the  affidavits  of  reg- 
istration. The  District  Court  of  Appeal  granted  certiorari  to 
review  the  action  of  the  city  clerk  and  held  that  in  the  absence  of 
examination  of  the  records  by  the  city  clerk,  the  Inquiry  was  arbi- 
trarily made  and  the  proceedings  could  thus  be  terminated: 

"The  statute  requires  that  'if  the  petition  shall  be 
found  to  be  sufficient,  the  clerk  shall  submit  the  same 
to  the  legislative  body  at  its  next  regular  session. ' 
It  is  manifest  that  the  city  clerk  is  without  authority 
to  make  any  certificate  concerning  the  sufficiency  of  the 
petition  until  after  he  shall  have  examined  the  records  of 
registration  and  by  such  examination  ascertained  whether 
or  not  said  petition  Is  signed  by  the  requisite  number  of 
qualified  electors.  The  duty  Imposed  upon  him  involves  an 
inquiry  of  a  judicial  nature.  He  cannot  delegate  this  duty 
to  the  county  clerk.  The  certificate  cannot  be  made  arbi- 
trarily, but  must  be  based  upon  the  evidence  obtained  by 
the  city  clerk  by  making  the  examination  required  by  the 
statute.  Without  taking  the  evidence,  he  has  no  jurisdic- 
tion to  make  the  certificate." 

But  the  holding  did  not  stop  here.  The  court  examined  the  effect  of 
a  later  certification  by  the  city  clerk  which  showed  that  the  peti- 
tion had  been  signed  by  a  sufficient  number  of  electors  and  held 
nevertheless  that  that  initially  invalid  certification  was  not  cured 
thereby : 

"In  his  supplemental  return  filed  herein  on  April  5,    19l8, 
the  defendant  clerk  states  that,  on  the  fourth  day  of  April, 
1918,  he  personally  took  said  petition  to  the  office  of  the 
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county  clerk  of  San  Bernardino  County  and  personally  examined 
and  from  the  records  of  registration  ascertained  whether  or 
not  said  petition  was  signed  b^^  the  requisite  number  of 
qualified  electors;  and  thereupon  he  has  made  a  new  certifi- 
cate, dated  April  4,  I918,  which  certificate  is  set  forth  in 
the  supplemental  return,  and  wherein  he  certifies  that  the 
petition  was  signed  by  the  requisite  nuinber  of  qualified 
electors.  The  certificate  thus  made  on  April  4,  1918,  is 
entirely  irrelevant  to  the  case  now  before  us.  The  writ  is- 
sued by  this  court  is  a  writ  Issued  for  the  purpose  of  testing 
the  jurisdiction  of  the  clerk  to  make  the  certificate  made  by 
him  on  March  4,  1918.  With  his  actions  subsequent  to  that  date 
we  are  not  concerned. 

"The  said  certificate  of  March  4,  1918  is  annulled." 

Not  only  does  this  case  demonstrate  that  the  duty  of  examination  is 
non -delegable,  but  it  also  thus  holds  that  a  certification  must  be 
properly  carried  out  by  the  proper  officer  in  order  to  serve  as  a 
valid  basis  for  the  initiative  procedure.  These  rules  apply  to  the 
matter  at  hand. 

Another  California  authority  of  Importance  in  prescribing  the 
procedure  wherein  checking  and  verification  precede  submission  and 
publication  is  Moore  vs.  City  Council  of  Los  Angeles,  58  Cal.  App. 
555 J  at  561,  where  there  is  found  language  strongly  Implying  that 
verification  is  a  precedent  requirement. 

"But  where  an  amendment  to  the  charter  is  proposed  by  fifteen 
per  cent  of  the  electors  of  a  city,  the  signatures  on  the 
petitions  for  the  amendment  must  be  verified  by  the  person 
having  charge  of  the  registration  records  of  the  city,  who,  in 
the  Instant  case.  Is  the  city  clerk.   In  the  very  nature  of 
things,  such  verification  must  take  some  time,  and,  mayhap, 
considerable  time.   It  is  even  conceivable  that  the  time  re- 
quired for  that  purpose  may,  in  some  cases,  consume  more  than 
fifteen  days.  If  it  should  take  more  than  that  length  of  time 
to  verify  the  signatures  to  a  petition,  and  if  the  word  'manner', 
as  here  used,  were  construed  as  including  the  element  of  time, 
so  that  the  advertising  of  any  proposed  charter  amendment  would 
have  to  be  done  within  fifteen  days  after  the  filing  of  the 
petition  for  the  submission  of  the  ajTiendment,  it  is  possible 
that  it  would  be  a  physical  Impossibility  to  comply  with  the 
constitutional  mandate  to  advertise  the  proposed  amendment 
within  fifteen  days  from  the  filing  of  the  petition." 

The  above  language  as  to  the  Impossibility  of  checking  in  an  inade- 
quate time  indicates  that  the  time  cannot  be  extended  by  the  neces- 
sity of  subsequent  checking.  It  will  be  noted  that  this  case  deals 
directly  with  the  Constitutional  provision  in  question. 
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There  are  also  other  California  authorities  dealing  with  the 
necessity  of  checking  signatures  upon  petitions  from  the  people  pre- 
cedent to  the  calling  of  elections  thereupon.  These  authorities  all 
contemplate  prior  checking  and  verification. 

10  Cal.  Jur.  28:   "When  the  statute  provides  for  the  calling 
of  an  election  upon  the  presentation  to  a  legislative  board  of  a 
petition  signed  by  a  designated  number  of  electors,  a  petition  so 
signed  is  essential  to  the  Jurisdiction  of  the  board  to  call  the 
election." 

Boggs  vs.  Jordan,  204  Cal.  207,  215  (Duty  of  County  Clerk 
or  Registrar  of  Voters  to  determine  adequacy  of  signatures  and  proper 
form  of  petitions  on  state-v/ide  initiative.);  Fraser  vs.  Cummings, 
48  Cal.  App.  504,  507-508;  Hartsock  vs.  Merritt,  93  Cal.  App.  355, 
367;  Chester  vs.  Hall,  55  Cal.  App.  611,  &15i  Ratto  vs.  Board  of 
Trustees, 75  Cal.  App.  724,  726;  City  of  Watts  vs.  Superior  Court,  36 
Cal.  App.  692,  697-698;  Fickert  vs.  ZemanskyT  176  Cal.  ^14 3,  ^47; 
Baines  vs.  Zemansky,  176  Oal.  369 ^  379  (previously  quoted). 

Authorities  from  other  states  support  the  conclusion  that 
verification  is  prerequisite  to  submission.  In  the  case  of  Coleman 
vs.  Thompson,  a  Mississippi  case,  63  So.  2d  533j  at  535,  the  Court 
said  the  following  about  the  duty,  in  that  case,  of  a  board  of 
supervisors  to  make  a  prior  check  of  the  signatures : 

''Now,  it  is  well-settled  that  it  is  the  duty  of  a  board 
of  supervisors  to  cajivass  the  names  on  petitions  filed  with 
it  in  order  to  determine  whether  or  not  such  petitions  con- 
tain the  required  number  with  the  requisite  qualifications, 
and,  that  in  doing  so,  the  board  acts  judicially."  .  .  . 

"Practical  considerations  may  delay  the  canvass.  In 
Costas  V.  Board  of  Supervisors,  reported  in  186  Miss.  104, 
15  So.  2d  365,  367.  16  So.  2d  378,  154  A.L.R.  863,  the 
Court  said,  'A  board,  careful  of  its  duty  and  responsibility 
and  considerate  as  v^^ell  of  the  interests  of  those  affected, 
may  be  required  by  practical  considerations  to  delay  its 
decision  in  order  to  afford  an  opportunity  to  itself  and 
others  to  examine  and  verify  the  petitions  and  to  check 
their  sufficiency.  No  action  therein  should  be  taken  until 
it  has  determined  this  fact.  Simpson  County  v.  Burkett, 
178  Miss.  44,  172  So.  329. '" 

Another  case  from  the  same  jurisdiction  holds  that  failure  to  make  a 
proper  initial  canvass  of  the  petitions  is  not  cured  by  later  check- 
ing. In  Miles  vs.  Board  of  Supervisors,  26  So.  2d  541,  at  543,  the 
following  holding  appears : 
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"Furthermore,  the  foregoing  facts  must  be  adjudicated 
before  the  Board  has  jurisdiction  to  call  the  election. 
Simpson  County  v.  Burke tt,  178  Miss.  44,  172  So.  329.  The 
fact  that  the  supervisors  In  this  case  at  its  February 
meeting,  1945,  appointed  a  man  to  ascertain  the  foregoing 
facts  and  later  report  them  to  the  supervisors,  and  that 
he  did  undertake  to  do  that  and  reported  back  to  the  super- 
visors at  the  July,  1945,  meeting,  after  the  election  had 
been  held,  did  not  cure  the  failure  of  the  supervisors  to 
adjudicate  the  facts  before  it  entered  the  order  calling  the 
election." 

Other  cases  similarly  holding  are  State  vs.  Shaffer,  I55  Ohio  491, 
in  which  the  following  language  appears  at  99  N.E.  2d  479,  at  48l: 

"The  relator  contends  that  the  city  commission 
had  no  right  to  determine  the  validity  of  the  signa- 
tures on  the  petition.  It  was  not  only  the  right  but 
the  duty  of  the  commission  to  have  the  signatures  on 
the  petition  checked  under  its  supervision.  Although 
there  is  vested  in  the  citizens  of  the  city  of  Springfield 
the  right  to  propose  legislation  by  initiative  petition, 
such  right  must  be  exercised  in  conformity  with  the  provi- 
sions of  the  city  charter  and  it  is  the  duty  of  the  com- 
mission to  determine  that  this  has  been  done." 

Also  see:  McDonnell  vs.  Cohen,  252  App.  Div.  277;  299 
N.  Y.  Supp.  178,  179  (Burden  of  petitioners  to  establish  the  re- 
quired number  of  valid  signatures  upon  the  challenge);  Costas  vs. 
Board  of  Supervisors.  I5  So.  2d  365;  Simpson  County  vs.  Burkett, 
1"/'^  .^o.  2d  329  (Election  held  invalid  because  of  lack  of  power 
In  board  to  order  an  election  until  adjudication  of  sufficiency  of 
the  petition  had  been  made);  Ryer  vs.  Holland,  1S2  A.  I88  (New 
Jersey)  ("It  is  not  conceivable  that  every  paper  purporting  to 
contain  names  imposes  upon  the  clerk  the  obligation  to  act;  but  the 
petition  must  be  signed  by  the  requisite  number  of  voters  and  only 
upon  such  signing  is  he  either  authorized  or  can  he  be  compelled  to 
act.");  City  of  Dayton  vs.  City  Ry.  Co.,  16  F.  2d  401,  405  (Pro- 
ceedings prerequisite  to  calling  of  election  upon  petition  held 
Jurisdictional), 
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In  this  connection  5  McQulllln,  Municipal  Corporations 
(3rc[Ed.),  pp.  276-277,  Sec.  15.55,  states  that  except  where 
filing  is  a  ministerial  duty,  it  is  the  function  of  the  inspecting 
officer  to  pass  upon  the  sufficiency  of  an  initiative  petition, 
determine  the  number  of  qualified  voters  who  have  signed  it  and 
certify  or  refuse  to  certify  it.  Exercise  of  this  function  may 
be  compelled  by  legal  action.  I  conclude  that  in  view  of  the 
verification  requirement  in  the  Constitutional  section  under  con- 
sideration, the  Registrar  of  Voters  under  the  California  Con- 
stitution has  similar  administrative  functions. 

It  has  been  suggested  to  this  office  that  Section  I80 
of  the  Charter  of  the  City  and  County  of  San  Francisco  provides 
a  procedure  for  the  verification  of  Charter  amendment  initiative 
petitions  which  controls  and  implements  that  set  forth  in  the 
State  Constitution.  The  Charter  section  in  question  reads  as 
follows : 

"The  filing,  verification  and  certification 
of  initiative,  referendum  and  recall  petitions  shall 
be  in  accordance  with  general  law,  and  rules  and 
regulations  of  the  registrar  of  voters  relative  to 
details  not  covered  by  general  law,  except  as  other- 
wise provided  by  this  charter.  Any  signer  to  a 
petition  may  withdraw  his  name  from  the  same  by  filing 
with  the  registrar  of  voters  a  verified  revocation  of 
his  signature  before  the  filing  of  the  petition.  No 
signature  can  be  revoked  after  the  petition  has  been 
filed.  Unless  and  until  it  be  proven  otherwise  by 
official  investigation  by  the  registrar,  it  shall  be 
presumed  that  the  petition  filed  conforms  to  all  legal 
requirements  and  contains  the  signatures  of  the 
requisite  number  of  registered  voters,  and  after  an 
election  based  thereon,  the  sufficiency  of  such  peti- 
tion shall  not  be  questioned."  .  .  . 

The  question  arises  whether  under  this  charter  section  there  is 
not  the  presi;mptlon  that  the  petition  filed  is  both  legally  adequate 
and  contains  sufficient  signatures.  However,  it  is  of  the  utmost 
importance  to  note  that  the  operation  of  this  presumption  is  limited 
by  the  Charter  section  itself.  While  shifting  the  burden  of  proof, 
the  Charter  section  does  nevertheless  authorize  the  controverting 
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of  the  presumption  "by  official  investigation  by  the  registrar." 
Likewise,  it  is  to  be  noted  that  the  section  only  excludes  attack 
upon  the  sufficiency  of  a  petition  "after  an  election  based  there- 
on." It  is  to  be  concluded  from  this  section  that  nothing  con- 
tained therein  deprives  the  Board  of  Supervisors  of  its  consti- 
tutional power  and  duty  to  require  verification  of  the  sufficiency 
of  the  signatures. 

However,  there  is  a  further  principle  which  leads  me  to 
the  conclusion  that  the  Board  is  not  merely  empov;ered  but  also 
required  to  obtain  verification  of  the  petition  by  the  registrar.  \/ 
This  principle  is  found  in  cases  such  as  Garver  vs.  Council  of 
City  of  Oakland,  96  Cal.  App.  56O,  where  it  was  held  that  city 
charter  provisions  could  not  constitutionally  apply  so  as  to 
govern  charter  amendment  because  Article  XI,  Section  8  of  the 
Constitution  is  both  controlling  and  exclusive  as  to  such  proced- 
ure (p.  563): 

"We  are  satisfied  that  the  provisions  of  the 
charter,  in  so  far  as  they  prescribe  a  method  of 
amending  the  same,  are  in  conflict  with  the  pro- 
visions of  the  constitution;  that  the  latter  are 
exclusive  and  controlling,  and  that  respondents' 
contention  to  the  contrary  cannot  be  sustained." 

Accord:  Blanchard  vs.  Hartwell,  131  Cal.  263;  Uhl  vs. 
Collins,  217  Cal.  1;  Montgomery  vs.  Board  of  Admin.,  3^  CaT.  App. 

sd  514.  — — 

The  result  of  these  cases  is  that  the  presumption  con-  ^ 
tained  in  Charter  Section  I80  must  be  regarded  as  inapplicable  to 
the  extent  that  it  substitutes  a  presumption  for  the  required  veri- 
fication. 

It  has  also  been  suggested  that  there  is  case  authority 
which  would  allow  the  submission  of  a  Charter  amendment  conditional 
upon  subsequent  verification.  Not  only  is  the  weight  of  authority, 
as  above  cited,  contrary  to  such  a  proposition,  but  the  suggested 
case  of  Conn  vs.  City  Council,  17  Cal.  App.  705,  is  not  a  holding 
on  the  point.  That  case  involved  a  recall  election  under  a  city 
charter,  brought  about  by  petitions  which  the  City  Clerk  had  in 
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fact  duly  examined  and  compared  with  the  registration  records  and 
found  sufficient.  The  case  rather  concerned  a  failure  by  the 
City  Council  to  submit  the  matter  to  election  after  such  prior 
verification.  The  factual  situation  is  not  only  inapplicable, 
but  the  case,  at  pages  713-71^+,  specifically  recognizes  that  the 
petition  must  be  signed  by  the  requisite  numbers  of  electors  and 
found  sufficient  in  material  matters  of  form  and  substance;  the 
case  admittedly  recognizes  the  proper  task  of  the  Clerk  'in  in- 
vestigating, identifying  and  verifying  the  persons  and  signatures 
of  the  purported  signers  of  the  recall  petitions  .  .  ."  cf.  p.  71^. 
The  only  other  authority  which  deals  with  the  effect  of  allowing 
insufficient  time  for  verification  is  found  in  a  solitary  dis- 
senting opinion  in  Ault  vs .  Council  of  the  City  of  San  Rafael, 
17  Cal.  2d  415,  at  420,  where  it  is  suggested  that  time  may  be 
extended  to  allow  for  verification.  No  support  has  been  found 
for  this  dissenting  opinion. 

The  possibility  has  been  suggested  that  the  provisions 
of  Article  XI,  Section  8(k),  that  ''the  election  laws  of  such  city, 
or  city  and  county,  so  far  as  applicable,  govern  all  elections  held 
under  the  authority  of  this  section"  may  authorize  the  operation 
of  local  legislation  in  this  field.  However,  the  contrary  has  been 
held  in  Garver  vs.  Williams,  96  Cal.  App.  II8,  where,  in  requiring 
verification  of  signatures  by  the  county  clerk  rather  than  the  city 
clerk,  the  Court  held  that  the  provisions  of  the  Constitution  in 
question  did  not  authorize  local  charters  to  adopt  contrary  pro- 
cedures. The  case  also  suggests  that  the  right  to  make  election 
lav;s  relative  to  charter  initiatives  does  not  necessarily  include 
initiatory  procedures. 

The  case  of  Carter  vs.  Green,  97  Cal.  App.  564,  has  also 
been  brought  to  my  attention.   In  that  case  there  was  a  writ  of 
mandate  brought  against  the  city  council  to  compel  it  to  call  a 
special  election  under  the  Municipal  Consolidation  Act  of  1913- 
The  statute  in  that  case  did  not  provide  for  any  reference  to  or 
certification  by  the  city  clerk  as  preparatory  to  submission  of 
a  measure  by  the  city  council.  Under  that  statute  the  Court  held 
that  the  fact  that  there  was  determined  to  be  a  sufficient  number 
of  electors  would  in  Itself  be  a  sufficient  determination.  The 
Court  emphasized,  however,  that  such  determination  must  be 
"established  by  sufficient  proof"  and  the  case  went  on  to  hold 
that  the  requirements  as  to  the  form  of  the  signatures  were 
mandatory  and  that  therefore  the  council  was  authorized  in  re- 
fusing to  submit  it  in  view  of  other  defects.  Moreover,  since 
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it  appeared  from  the  record  that  the  clerk,  once  having  xmder- 
taken  the  duty  of  verification,  did  not  in  fact  certify  his 
findings  to  the  board,  the  writ  was  further  denied  upon  this 
ground.  The  Court  made  the  relevant  observation  that  the  writ 
should  issue  by  consideration  of  the  situation  as  presented  to 
the  city  council  at  the  time  it  acted.  Thus,  this  case  is  a  hold- 
ing not  only  that  the  fact  of  the  sufficiency  of  the  petitions 
must  be  established,  but  also  that,  if  the  determination  of  the 
fact  of  sufficiency  is  carried  out  by  another,  verification  of 
the  fact  must  be  communicated.   Although  this  communication  need 
not  be  by  formal  certification  in  this  matter,  the  Board  of  Super- 
visors must  be  properly  advised  at  the  time  of  submission  of  the 
Charter  amendment  to  the  people. 

My  conclusion  upon  the  second  question  addressed  by  you 
is  that  there  can  be  no  publication  of  the  Charter  amendment  with- 
out a  completed  verification  submitted  to  the  Board  of  Supervisors 
of  the  initiative  petition.  This  verification  is  made  by  the 
Registrar  of  Voters. 

FIRST  QUESTION  -  MANNER  OF  REFERENCE  OF  INITIATIVE 
PETITION  TO  REGISTRAR  FOR  CHECKING. 

You  have  asked  whether  an  initiative  petition  should  be 
referred  to  the  Registrar  for  checking  by  formal  action  of  the 
Board  or  by  the  Clerk  immediately  upon  its  receipt.  As  the 
Board  will  be  in  session  the  coming  M  nday,  September  20,  195^^ 
and  as  it  is  contemplated  that  the  initiative  petition  be  filed 
the  same  day,  the  response  to  this  question  may  make  little 
difference  in  the  instant  matter.  However,  for  your  future  guid- 
ance. It  is  my  opinion  that  the  reference  to  the  Registrar  for 
checking  may  be  properly  made  by  the  Clerk  acting  on  behalf  of 
the  Board  of  Supervisors,  immediately  upon  the  receipt  of  the 
petition.  This  conclusion  is  reached  because  of  the  absence  in 
Article  XI,  Section  8,  of  any  provision  requiring  a  reference  by 
action  of  the  "legislative  body".  Instead,  the  constitutional  pro- 
vision provides  merely  that  the  petition  shall  be  filed  with  the 
legislative  body" .   San  Francisco  Charter  Section  12  provides  that 
"the  clerk  shall  have  charge  of  the  office  and  records  of  the  Board 
and  its  committees,  and  the  personnel  employed  to  handle  the  busi- 
ness, affairs  and  operations  of  the  board,  its  committees  and  mem- 
bers when  engaged  in  official  duty" .   Upon  the  basis  of  this  section 
the  Clerk  can  take  charge  of  the  petition  and,  in  the  exercise  of 
ministerial  duty,  transmit  it  to  the  Registrar  for  checking  upon  its 
receipt. 
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THIRD  QUESTION  --  VALIDITY  OF  CALLING  SPECIAL  ELECTION 
FOR  CABLE  CAR  INITIATIVE  AT  MEETING  OF  BOARD  OF  SUPERVISORS  ON 
SEPTEMBER  20,  195^.  FOR  PURPOSE  OP  CONSOLIDATION  V/ITH  STATE 
GENERAL  ELECTION  OF  NOVEMBER  2,  1954. 

The  answer  to  this  question  is  found  in  that  previously- 
given  to  the  second  question,  at  the  beginning  of  this  opinion. 
If,  as  has  been  stated,  verification  of  the  signatures  on  the 
petition  cannot  be  had  prior  to  the  submission  of  the  matter  to 
the  public,  such  submission  cannot  take  place.  Such  submission, 
as  has  been  concluded,  is  proper  only  upon  the  completion  of 
the  verification  process.  However,  it  has  been  suggested  that  the 
Board  of  Supervisors  could  provide  for  the  advertising  of  the 
special  election  upon  its  meeting  date  and  postpone  the  setting 
of  the  election  date  until  a  later  time.  This  suggestion  raises 
the  issue  whether  advertising  of  the  text  of  the  amendment  may 
precede  its  formal  submission  to  the  electorate  with  the  date 
designated  for  the  election  thereupon.  My  conclusion  upon  this 
issue  is  similar  to  that  arrived  at  previously.  The  language  in 
lArtlcle  XI,  Section  8,  provides  that  "the  amendments  so  submitted 
shall  be  advertised  ..."  Also,  language  in  Article~lCI,  Section 
,8,  subdivisions  (d)  and  (e),  which,  by  reference,  govern  the 
"manner"  of  advertising  charter  amendments,  requires  that  the  date 
;of  election  be  "designated"  in  the  text.  This  language  plainly 
indicates  that  the  amendment  must  be  submitted  to  the  people  for 
election  before  it  can  be  validly  advertised. 

This  precise  problem  was  discussed  in  an  opinion  of  this 
office,  #3836,  of  August  16,  19^6,  which  not  only  held,  at  page 
three,  that  the  ordinance  of  submission  must  designate  the  date 
on  which  the  election  is  to  be  held  and  that  each  amendment  must 
be  therein  connected  with  the  date  of  its  election,  but  also  that 
the  published  notice  of  the  amendments  had  to  state  the  date  of 
the  election  at  which  they  were  ordered  submitted.  According  to 
this  opinion,  valid  advertisement  must  include  the  date  of  the 
subject  election.  You  are  so  advised. 
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FOURTH  QUESTION  -  DUTY  UPON  BOARD  OF  SUPERVISORS  TO 
CALL  A  SPECIAL  ELECTION  DURING  REGULAR  SESSION  OF  STATE 
LEGISLATURE  FOR  THE  YEAR  1955. 

As  will  be  noted  In  the  quoted  language  of  Article  XI, 
Section  8  of  the  Constitution,  proposals  for  charter  amendment 
may  be  submitted  to  the  electors  at  either  a  special  election 
called  for  that  purpose  or  at  any  general  or  special  election. 
Subdivision  (i)  of  the  same  constitutional  section  provides  that 
an  amendment  ratified  by  the  voters  may  be  submitted  to  a  current 
session  of  the  Legislature  or  if  it  is  not  in  session,  to  the 
next  regular  or  special  session. 

The  first  issue  raised  by  your  question  is  whether  the 
Board  of  Supervisors  has  the  duty  to  call  a  special  election  and 
in  what  manner  the  existence  of  that  duty  can  be  determined.  The 
only  provision  of  the  Elections  Code  touching  upon  the  duty  of 
calling  a  special  election  is  Section  I806  requiring  a  petition 
for  a  charter  initiative  to  be  in  a  form  wherein  it  states  that 
the  petition  will  be  submitted  to  the  voters  "at  an  election  on  a 
date  to  be  determined  by  the  city  council  (or  other  legislative 
body)". 

A  leading  authority  upon  whether  calling  a  special     ^ 
election  for  the  purpose  of  submitting  a  charter  initiative  is 
a  mandatory  requirement  is  Lub liner  vs.  Alpers,  l45  Cal.  291> 
which  case  held  that  under  the  language  of  the  Constitution  the 
defendant  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  was  invested  with  discretion  either  to  order  a  special 
election  or  to  await  the  next  general  election.  V/hile  the  time 
limitations  provided  in  the  constitutional  provision  were  different 
at  the  time  the  Lubliner  case  was  decided,  that  factor  does  not 
appear  to  have  controlled  the  decision.  Because  of  its  importance, 
the  Lubliner  case  is  quoted  here  in  its  entirety. 

"The  petitioner,  a  taxpayer  of  San  Francisco, 
prays  for  a  writ  of  mandate  to  compel  the  defendants 
to  order  a  special  election  for  the  ratification  of 
certain  amendments  to  the  city  charter,  proposed  by 
petition  of  more  than  fifteen  per  cent  of  the  quali- 
fied voters  of  the  city. 

"V/hether  or  not  it  is  the  duty  of  the  defendants 
to  call  a  special  election  at  this  time  depends  upon 
the  proper  construction  of  the  following  clause  of 
section  8  of  Article  XI  of  the  constitution:- 


OPINION  NO.  877 
September  20 ,  195^ 
Page  16 


" 'The  charter,  so  ratified^  may  be  amended 
at  intervals  of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority  of 
the  city  to  the  qualified  electors  thereof  at  a 
general  or  special  election,  held  at  least  forty  days 
after  the  publication  of  such  proposals  for  twenty 
days  In  a  daily  newspaper  of  general  circulation 
in  such  city,  and  ratified  by  a  majority  of  the 
electors  voting  thereon,  and  approved  by  the  legis- 
lature as  herein  provided  for  the  approval  of  the 
charter.  Whenever  fifteen  per  cent  of  the  qualified 
voters  of  the  city  shall  petition  the  legislature 
authority  thereof  to  submit  any  proposed  amendment  or 
amendments  to  said  charter  to  the  qualified  voters 
thereof  for  approval,  the  legislative  authority 
thereof  must  submit  the  same. ' 

"We  are  of  the  opinion  that  under  this  provision 
of  the  constitution  the  defendants  are  invested  with 
full  discretion  to  order  a  special  election,  or,  if 
they  deem  that  course  unadvisable,  to  wait  until  the 
next  general  election  to  submit  the  proposed  amendments 
to  a  vote  of  the  people. 

"V/rit  denied." 

The  further  question  arises  as  to  what  extent  the  authority 
of  the  Lub liner  case  has  been  limited  by  the  more  recent  decision 
of  Ault  V.  Council  of  City  of  San  Rafael,  17  Cal.  2d  415.   In  this 
case  a  taxpayer  sought  to  mandamus  the  City  Council  to  hold  a 
special  election  for  the  submission  of  a  charter  initiative  amend- 
ment. The  court  refused  to  grant  the  writ  of  mandate  upon  the 
ground  that  the  petitioner  would  suffer  no  substantial  damage  by 
its  denial  in  view  of  the  fact  that  a  special  election  could  not 
be  legally  held  earlier  than  twelve  days  before  a  regularly  sched- 
uled general  election  for  which  time  the  Council  had  already 
ordered  publication  of  the  proposed  amendment.  The  reasoning  of  the 
majority  of  the  Supreme  Court  in  denying  the  writ  was  as  f  ollov/s : 

"The  granting  of  a  writ  of  mandate  is  dis- 
cretionary and  it  will  be  granted  only  where 
necessary  to  protect  a  substantial  right  and  only 
when  it  is  shown  that  some  substantial  damage  will 
be  suffered  by  the  petitioner  if  said  writ  is  denied. 
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(Rogers  v.  Board  of  Directors,  218  Cal.  221  [22  Pac. 
(2d)  509];  Fawkes  v.  City  of  Burbank,  I88  Cal.  399 
[205  Pac.  6751 i  Clough  V.  Baber,  38  Cal.  App.  (2d) 
50  [100  Pac.  (2d)  519];  DeBrincat  v.  Mogan,  1  Cal.  App. 
(2d)  7  [36  Pac.  (2d)  245].)  It  therefore  follows  that 
a  petitioner  upon  application  must  show  that  as  a 
result  of  a  failure  to  grant  such  writ;,  he  will  suffer 
some  substantial  damage. 


"Petitioner  does  not  contend  that  the  amend- 
ment xvould  be  invalid  if  it  be  approved  at  the  general 
election.  During  the  oral  argument  counsel  for  petitioner 
made  some  statement  to  the  effect  that  the  proposed  amend- 
ment if  placed  on  the  ballot  at  the  general  election, 
might  be  lost  sight  of  and  the  petitioner  therefore 
damaged.  We  do  not  believe  this  was  seriously  urged, 
but  even  if  it  v;ere,  this  court  could  not  make  such 
assumption.  Furthermore,  counsel  for  respondents 
pointed  out  that  this  proposed  amendment  would  be  the 
only  one  on  the  ballot  at  the  general  election.   Peti- 
tioner has  completely  failed  to  show  how  he,  as  a 
taxpayer,  would  be  injured  in  any  way  by  the  short  delay 
between  the  earliest  date  of  a  special  election  and  the 
general  electioii  of  April  l4th.'' 

It  should  also  be  noted  that  there  was  a  dissent  by  one  Justice 
I  with  his  opinion  upon  issues  that  were  not  passed  upon  by  the  court, 
'The  dissenting  Justice  believed  that  the  authority  of  Lub liner  v. 
I Alpers,  supra,  had  been  terminated  by  amendment  of  the  constitu- 
tional provision  in  that  there  is  now  a  maximum  period  of  sixty 
days  after  advertising  within  which  election  must  be  held,  a 
feature  absent  in  the  provision  discussed  in  the  Lubliner  case. 
I  That  feature,  however,  was  not  the  controlling  factor  in  the 
decision;  the  legislative  discretion  ujider  the  Constitution  to 
select  either  a  special  or  general  election  was  the  rationale 
of  the  Lubliner  case.  A  single  dissenting  opinion  is  not  the  law. 
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In  the  case  of  Moore  vs.  City  of  Los  Angeles,  58  Cal.  App. 
555,  it  was  held  that  the  City  Council  could  not  be  mandanused  to 
advertise  a  proposed  charter  amendment  within  fifteen  days  from  the 
date  of  its  filing.  This  holding  was  based  upon  language,  still 
existing  in  the  constitutional  provision,  that  "The  amendments  so 
submitted  shall  be  advertised  in  the  same  manner  as  herein  provided 
for  the  advertisement  of  a  proposed  charter.   ..."  The  court  held 
that  this  reference  to  the  manner  of  advertising  of  a  proposed  char- 
ter did  not  refer  to  the  time  requirement  for  such  advertisement  of 
fifteen  days,  as  set  forth  in  Subdivision  (d).  Article  XI,  Section  8. 
This  holding  was  based  upon  the  principle  that  "manner''  does  not 
ordinarily  refer  to  the  element  of  'time".  The  court  also  stated 
other  reasons  for  its  holding,  already  discussed,  in  that  verifica- 
tion of  signatures  might  take  considerable  time  and  reasonably  con- 
sume more  time  than  a  fifteen  day  period. 

It  is  my  determination,  from  a  comparison  of  these  cases, 
that  the  Moore  case  is  still  authority  for  the  proposition  that 
there  is  no  requirement  as  to  a  charter  initiative  amendment  that 
it  be  advertised  within  fifteen  days  from  the  filing  of  a  petition. 
Any  changes  in  the  Constitution  as  to  time  requirements  have  not 
impaired  the  authority  of  the  Moore  case  upon  this  point j  the 
majority  opinion  in  the  Ault  case,  in  making  its  ruling  upon  a 
different  ground  has  likewise  not  deprived  the  case  of  its  authority. 
Therefore,  pursuant  to  the  Moore  and  Lub liner  cases,  it  must  be 
concluded  that  there  is  no'  duty  to  call  a  special  election  to  sub- 
mit the  subject  charter  initiative,  nor  is  there  a  necessity  that 
it  be  advertised  within  fifteen  days  after  its  submission.  If  the 
Board  of  Supervisors,  in  its  discretion,  should  make  an  administrative 
determination  that  any  of  the  signatories  to  the  petition  would  be 
damaged  as  taxpayers  by  failure  to  call  a  special  election,  under 
the  rule  of  the  Ault  case  it  may  hold  such  special  election.  Of 
course,  the  Board  of  Supervisors,  in  the  exercise  of  the  discretion 
given  it  by  the  express  tsjpms  of  the  constitutional  provision,  may, 
upon  suitable  procedure,  call  a  special  election  at  an  earlier  time 
than  the  terminal  date  indicated.  However,  as  the  Constitution  now 
jreads,  the  calling  of  such  election  by  the  Board  of  Supervisors  is 
reposed  in  its  complete  discretion.   In  view  of  this  answer,  it  is 
unnecessary  to  determine  the  effect  of  the  sequence  of  sessions  of 
the  State  Legislature  upon  this  problem. 

I  have  discussed  herein  the  various  theories  of  the 
law  suggested  to  eliminate  any  possibility  of  a  special  election 
costing  the  taxpayers  the  sum  of  $130,000.   I  have  been  unable 
to  find  proper  legal  support  for  such  theories  and  if  any 
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of  them  were  followed  a  void  election  on  this  particular  measure 
could  very  well  result.  The  only  methods  by  which  this  proposed 
amendment  could  validly  appear  on  the  November  2,    1954  ballot 
would  be  by  completion  of  verification  and  an  order  of  submission 
prior  to  September  23,  195^,  the  deadline  date  for  publication  and 
advertisement;  or  if  verification  was  not  completed  prior  to  that 
date  but  the  Board  was  convinced  that  it  would  qualify  and  wished 
to  definitely  preclude  the  question  of  a  special  election  it  could 
submit  an  identical  amendment  on  its  own  motion  prior  to  September 
23rd.  I  have  previously  pointed  out  to  you  that  your  procedural 
ordinance  No.  8325  is  merely  directory  and  that  a  charter  amendment 
may  be  validly  submitted  by  your  own  motion  later  than  the  60  day 
period  prior  to  election  therein  specified. 

V/ith  reference  to  the  question  of  the  disposition  of  the 
petition  if  this  latter  procedure  were  followed  I  am  of  the  opinion 
that  no  court  would  require  a  second  submission  of  this  proposed 
charter  amendment.  No  court  would  in  my  judgment  require  the 
absurdity  of  ordering  a  legislative  body  to  resubmit  an  amendment 
identical  in  terms  to  one  voted  upon  at  the  election  next  held 
after  the  filing  of  the  petition. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 

Attn:   John  R.  McGrath,  Clerk 
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SUBJECT:   HEALTH  SERVICE  SYSTEM,  RIGHTS  TO  BE  SUBROGATED  TO  CLAIMS 
OF  MEMBERS  AGAINST  THIRD  PARTIES. 

Gentlemen : 

This  office  is  in  receipt  of  a  request  for  an  opinion  as  follows: 

REQUEST 

"The  Health  Service  Board,  at  its  meeting  May  25th,  1954, 
instructed  me  to  request  of  you  an  opinion  on  the  following: 

"The  Health  Service  System  rules  and  regulations  contain 
the  following  on  subrogation  claims: 

'Section  31  -  SUBROGATION 

Whenever  through  the  act  or  omission  of  another 
person  a  subscriber  of  Plan  I  suffers  an  illness 
or  injury  resulting  in  a  legal  claim  by  said  sub- 
scriber against  such  other  person  for  damages,  the 
Health  Service  System  shall  be  subrogated  to  such 
claim  to  the  extent  of  the  reasonable  value  and  of 
a  reasonable  charge  for  such  medical  care  and  ser- 
vices as  have  been  rendered  said  subscriber  by 
said  Plan  I,  and  said  subscriber  shall  be  liable 
to  the  Health  Service  System  for  a  reasonable  value 
and  charges  from  any  sum  collected  as  damages  from 
such  other  person  whether  by  action,  settlement  or 
in  any  other  manner.' 

"The  procedure  is  to  mail  immediately  upon  receipt  of  a 
bill  indicating  possible  accidental  injury,  a  form  asking 
particulars  regarding  the  circumstances,  the  possibility 
of  suit,  name  of  member's  attorney  and  name  of  insured's 
carrier. 

"Three  cases  in  point  were  presented  by  Dr.  Walter  E.  Hook, 
Medical  Director,  at  the  Board  meeting,  in  which  the  cause 
of  injury  was  undoubtedly  covered  by  Public  Liability  insur- 
ance and  the  member  indicates  that  no  claim  will  be  filed. 
One  of  these  was  a  fall  in  the  home  of  a  friend;  the  member 
writes,  'I  do  not  know  whether  Mr.  H  is  regularly  insured 
or  whether,  being  a  verj'-  rich  man,  he  is  self-insured; 
there  has  been  no  mention  of  any  reimbursement  for  expenses 
by  him  and  there  will  not  be  by  me. '   Another  case  was  a 
fall  on  a  slippery  floor  in  a  cafe  and  the  member  states 
he  will  not  file  a  claim. 
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"In  the  third  instance  the  member  suffered  a  broken  hip 
as  a  result  of  colliding  with  a  patient  in  a  wheel  chair, 
followed  by  a  fall,  in  an  institution  she  was  visiting. 
She  has  not  filed  suit,  although  she  lists  the  insurance 
coverage  of  the  institution, 

"The  Board's  questions  are: 

"1,  May  the  Health  Service  Board  deny  payment  on  the 
member's  refusal  to  ask  settlement? 

"2.  liVhere  the  Health  Service  System  has  advanced  medical 
and/or  hospital  payments  in  such  cases,  does  the  Board 
have  the  power  to  institute  suit  in  its  own  interest  or 
in  the  name  of  the  member  to  recover  against  the  third 
party? 

"3.   If  your  answer  to  Question  2  is  in  the  affirmative, 
what  steps  shall  be  taken  to  accomplish  the  purpose 
desired? 

OPINION 

The  charter  of  the  City  and  County  of  San  Francisco,  Section  172.1, 
,contains  the  enabling  legislation  under  which  the  Health  Service  Board 
is  authorized  to  adopt  plans  that  either  render  medical  care,  indem- 
nify the  members  for  the  cost  of  said  care  or  provide  insurance 
against  such  costs.   V/e  are  only  concerned  with  the  first  two  in  this 
opinion. 

Prom  your  request  it  is  apparent  that  the  only  times  that  the  various 
questions  propounded  therein  are  involved  is  where  there  is  medical 
service  rendered  which  is  paid  for  directly  by  the  Board  or  where  a 
taember  is  indemnified  for  the  service  that  he  has  paid  for. 

ft  is  important  to  point  out  that,  except  for  persons  with  religious 
tenets  that  are  incompatible  with  generally  recognized  medical  care 
pnd  who  believe  in  healing  by  prayer,  all  employees  of  the  City  and 
bounty  of  San  Francisco  and  of  the  San  Francisco  Unified  School  Dis- 
trict who  are  members  of  the  City  and  County  of  San  Francisco  Retire- 
bent  System  are  compelled  to  join  the  System,  While  it  is  true  that 
there  are  some  exceptions  to  this  above  compulsion,  these  exceptions 
pre  entirely  discretionary  with  the  Board.   Thus,  from  the  enabling 
legislation  in  the  charter,  all  persons  who  meet  the  eligibility 
requirements  referred  to  above  must  join  the  System  once  a  plan  or 
>lans  have  been  adopted. 


Opinion  No.  873 
September  23,  1954 
Page  3. 

Section  172.1  of  the  charter  grants  to  the  Health  Service  Board, 
the  governing  body,  the  authority  to  make  rules  and  regulations 
for  its  government.   It  is  pursuant  to  this  authority  that  Section 
31  of  the  Rules  and  Regulations  of  the  Health  Service  System,  which 
is  quoted  in  your  request,  was  adopted.   Although  the  term  "sub- 
scriber" is  used  in  Section  31,  Section  2  of  the  same  Rules  defines 
a  subscriber  to  be  a  member,  his  dependent  or  any  independent  bene- 
ficiary.  Thus,  Section  31,  when  using  the  term  ''subscriber",  covers 
all  persons  who  are  members  of  the  plan. 

Section  31,  however,  could  not  grant  any  right  to  the  Board  to  take 
legal  action  against  the  tort  feasor.   A  cause  of  action  for  per- 
sonal injury  is  not  assignable  in  California  (see  3  Cal,  Jur,  256), 
and  the  Health  Service  System  could  not  by  the  adoption  of  regulation 
make  it  assignable.  (The  employers'  subrogation  rights  in  workmen's 
compensation  cases  are  purely  statutory. )  The  purpose  of  Section  31 
is  to  require  a  subscriber  (member),  upon  receiving  compensation  from 
a  tort  feasor,  to  reimburse  the  Health  Service  System  therefrom. 
The  System's  right  to  reimbursement  remains  inchoate  until  the  sub- 
scriber recovers  from  the  tort  feasor.   At  that  time,  under  Section 
31  the  subscriber  becomes  liable  to  reimburse  the  System  for  the 
amount  spent  by  it  for  his  medical  care.  It  would  be  legally  impos- 
sible for  the  System,  however,  to  force  the  subscriber  to  sue  the 
alleged  tort  feasor,  no  matter  how  great  the  chances  of  recovery 
therein  might  be. 

In  the  light  of  what  I  have  stated  heretofore,  I  answer  yoiir  ques- 
tions as  follows: 

1,  The  Health  Service  Board  has  no  authority  to  deny  to  any  member 
any  payment  due  him,  because  the  member  refuses  to  ask  settlement  of 
the  claimed  tort  feasor.   It  cannot  make  as  a  condition  to  that  pay- 
ment a  requirement  that  the  member  demand  a  settlement  of  any  claim 
that  he  might  have  against  a  third  person  who  allegedly  caused  the 
injury  requiring  the  medical  attention, 

2.  As  I  have  indicated  in  the  earlier  discussion  in  this  opinion, 

a  tort  claim  for  personal  injuries  is  not  assignable.   Suit  thereon 
must  be  brought  in  the  name  of  the  injured  person.  The  Health  Serv- 
ice System  could  not  bring  such  suit  either  for  its  own  benefit  or 
that  of  the  subscriber. 
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3.   Because  of  the  answer  I  have  heretofore  given  to  you  con- 
cerning your  second  question,  there  is  no  need  to  ans\/er  the 
third  question. 


Respectfully  submitted, 


DION  R.  HOLM, 
BJW/GEB  City  Attorney 


To:   Health  Service  System 

City  and  County  of  San  Francisco 
61  Grove  St,  -  Suite  305 
San  Francisco  2, 

Attention:  Zella  B.  Haynes,  Secretary 
Health  Service  Board. 


OPINION  NO.    879 

September  23,    1954 

SUI.JECT:      VALIDITY  AiJD   REG-QK^RITY   OP  ADOPTION   OP  RESOLUTION 
NO.    1[|.292    (SERIES   OP    1939)    ErlTITLED    "RESOLUTION 
APPROVING   CHANGE   OP   LOCATION   OP   LOVj-RENT   HOUSING 
UNITS   OP   THE  HOUSING  AUTHORITY  OP   THE  CITY  AND 
COUNTY   OP   SiiN  PRANCISCO>'. 

jDear   Sir: 

This  will  acknowledge   your   request  for   opinion  on  behalf   of 
itlie  Housing  Authority   of   San  Prancisco   as   to  whether  Resolution 
INO.    li|292    (Series   of   1939)    entitled   "RESOLUTION  APPROVING  CMNGE  OF 
LOCATION   OP   LOVr-RENT   HOUSING  UNITS   OP  THE  HOUSING  AUTHORITY   OP   THE 
CITY  AND  COUNTY  OP   SAN  FP.ANCISCO"   was   validly  adopted  by  the  Board 
of  Supervisors   of   the   City  and  County  of   San  Prancisco  and  whether 
such  resolution  is   legally   sufficient   as   to  form. 

OPINION 

,       After  careful  examination  of  all  details  related  to  your 
linquiry,  I  advise  you  that  Resolution  No.  li|292  (Series  of  1939) 
was  validly  adopted  by  the  Board  of  Supervisors  of  the  City  and 
pounty  of  San  Prancisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney 

lsm/^jp 

To:  Mr.  Jolin  Vj.  Beard 
Executive  Director 
Housing  Authority 
Il-^O  Turk  Street 
San  Prancisco  2 

C!  Mr.  VJm.  A.  O'Brien 

Counsel  for  Housing  Authority 
Mills  Tower 
San  Prancisco  [|. 
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"The  demised  Toiletries,  Cosmetics  and  Sundries 
Store  premises  are  to  be  used  only  for  the  operation 
and  conduct  of  a  store  dedicated  to  the  sale  of  those 
articles  customarily  sold  as  toiletries,  cosmetics 
and  sundry  items,  including  but  not  limited  to  the 
sale  of  binoculars,  cameras  and  photographic  supplies, 
perfumes,  toiletries  and  cosmetics.   Lessee,  together 
with  other  concessionaires  in  the  Terminal  Building  is 
given  the  right  to  sell  post  cards  and  greeting  cards. 

"Lessee  does  not  have  the  right  to  sell  newspapers, 
periodicals,  magazines  and  books,  tobacco  products, 
candy,  jewelry,  apparel  and  leather  goods,  food  and 
beverages,  including  beer,  wines  and  liquors,  and  any 
other  items  that  are  reserved  exclusively  for  any  other 
concession  in  the  Terminal  Building." 

It  is  recognized  that  a  gift  may  be  anything  capable  of  being  given 
by  one  person  to  another. 

"Civil  Code  §1146.   Gifts  defined.   A  gift  is  a 
transfer  of  personal  property,  made  voluntarily,  and 
without  consideration." 

lit  must  be  conceded  that  the  aforesaid  clause  "and  such  other  art- 
|icles  as  are  customarily  available  and  sold  to  patrons  of  the  better 
gift  shops  in  the  San  Francisco  area,"  includes  tcys,  or,  at  least, 
certain  types  of  toys.   It  is  also  a  recognized  fact  that  gift  shops 
ido  not  carry  a  full  line  but  only  a  select  line  of  tcys. 

On  the  other  hand,  a  sundry  store,  as  the  name  implies,  carries  a 
miscellaneous  stock  of  goods,  including  toys,  generally  inexpensive 
in  price.   The  terra  "sundry"  is  defined  as  follows: 

Hamraond  v.  State.  293  S.W.  714: 

"...  term  'sundry'  means  separate,  divers,  or  various." 
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Goslin  V.  Kurn,  173  S.W.  2d  79  at  87. 

"'Many*  is  a  word  of  very  indefinite  meaning,  and, 
though  it  is  defined  to  mean  'numerous'  and  'multi- 
tudinous,'  it  is  also  recognized  as  synonymous 
with  'several,'   'sundry, '   'various,'   and  'divers.'" 
(Emphasis  added. ) 

It  has  been  noted  specifically  that  the  Sundry  Store  is  not  a  drug 
sundry  store. 

Section  2  of  each  of  said  leases  is  common  to  both  leases  and  is 
applicable  to  any  controversy  such  as  has  arisen  herein.   It  is 
quoted  as  follows: 

"2.   COi'FLICT  OF  SALES;  In  the  event  thst  any 
question  or  dispute  arises  as  tc  the  authority  of 
Lessee  for  the  sale  of  any  specific  item  or  category 
of  items,  the  Lessee  shall  submit  a  complaint  in 
writing  to  Manager  requesting  an  interpretation  of 
the  lease  provisions.  Ifenager  shall  give  a  decision 
in  writing  and  such  determination  shall  be  considered 
as  final  authority  in  this  matter.   Lessee  shall  abide 
by  and  conform  to  the  decision  of  Manager," 

It  is  my  opinion  that  said  section  2  be  invoked  and  that  the  Airport 
Manager  make  an  appropriate  decision  thereunder  for  the  benefit  of 
both  lessees. 

Very  truly  yours. 


DION  R.  HOLM 
City  Attorney 


JEB/THO '  C 


To;  Public  Utilities  Commission 
287  City  Hall 
San  Francisco  2 
Attention:  Mr,  J.  H.  Turner, 

Manager  of  Utilities 


OPINION  NO.  881 
September  24,  1954 


SUBJECT:   EXCESS  IN  ANNUAL  APPROPRIATION  TO  RETIREMENT 
SYSTEM;  SECTIONS  245,  24o,  ARTICLE  3,  PART  I, 
SAN  FRANCISCO  MUNICIPAL  CODE 


Gentlemen: 

REQUEST 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  whether  the  excess  in  the  appropriation  made  to 
the  Retirement  System  for  the  year  for  which  the  appropriation 
is  made  shall  be:   (l)  put  in  the  reserve  of  the  Retirement 
System  and  made  a  part  thereof,  (2)  retained  by  the  department 
to  be  applied  at  the  direction  of  the  Controller  on  Retirement 
System  Budget  requirements  for  future  years,  or  (3)  returned  to 
the  general  fund  of  the  City  and  County  of  San  Francisco  at  the 
end  of  the  fiscal  year. 

Historical  Background 

The  above  inquiry  has  arisen  as  a  result  of  the  following 
general  historical  development: 

Prior  to  January  8,  1932  separate  funds  were  maintained 
to  provide  retirement  benefits  for  firemen  and  policemen.  The 
Charter,  which  became  effective  on  January  8,  1932  consolidated 
the  San  Francisco  City  Employees'  Retirement  System  then  existing 
for  miscellaneous  employees,  and  the  funds  for  policemen  and 
firemen,  into  the  San  Francisco  City  and  County  Employees' 
Retirement  System. 

Thereafter  a  practice  developed  under  which  an  amount 
of  money  was  included  in  each  year's  budget  in  excess  of  the 
amount  of  current  and  prior  service  benefits  being  expended 
during  that  year.   (The  reference  herein  to  "current"  service 
benefits  covers  city  services  as  rendered  beginning  January  1, 
1932,  and  the  reference  to  "prior"  service  benefits  herein  covers 
such  city  services  as  may  have  been  rendered  by  the  employees 
herein  involved  preceding  January  1,  1932.)  A  portion  of  each 
year's  appropriation  to  the  Retirement  System  remained  unexpended, 
therefore,  after  taking  care  of  the  above  fixed  charges  for  cur- 
rent and  prior  service  benefits  expended  for  the  period  for  which 
the  appropriation  was  made. 
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Beginning  with  the  1935-1936  budget  (which  was  the  first 
year  for  which  a  material  excess  appeared ),  the  Retirement  Sys- 
tem placed  these  excess  appropriations  derived  from  the  city  and 
county  contributions,  in  the  reserves  of  the  Retirement  System  upon 
its  belief  that  Sections  166(f)  and  169(d)  (concerning  "old" 
members  of  the  police  and  fire  department  systems)  called  for  a 
funding  of  the  current  service  liabilities  on  a  reserve  basis. 
The  Controller  held  to  the  belief  that  the  city  and  county  was 
required  only  to  make  contributions  equal  to  and  concurrent 
with  the  money  being  expended  each  year  for  current  service 
benefits  (in  the  same  manner  as  for  "prior"  service  benefits 
about  which  there  was  no  question),  and  that  the  Retirement 
System  was  not  required  to  fund  these  current  service  liabili- 
ties on  an  actuarial  reserve  basis. 

In  September,  1942,  by  agreement  between  the  then  con- 
troller and  the  then  secretary-actuary  of  the  Retirement  System, 
Section  249,  Article  3.  Part  I  of  the  San  Francisco  Municipal 
Code  v/as  amended  to  add  the  following  sentence  thereto  (dealing 
generally  with  the  method  of  application  of  funds  appropriated 
to  the  Retirement  System): 

"SEC.  249 Funds  appropriated  annually 

to  the  Retirement  System,  other  than  from 
specific  fund  appropriations,  shall  first  be 
applied  to  meet  the  requirements  for  fixed 
charges  for  current  and  prior  service  for 
the  period  for  which  such  funds  are  appropriated, 
and  second  shall  be  applied  to  meet  the  accu- 
mulated obligations  of  the  City  and  County  to 
the  Retirement  System." 

In  December,  1946,  by  agreement  between  the  then  con- 
troller and  the  then  secretary-actuary  of  the  Retirement  System, 
Section  245.  Article  3,  Part  I  of  the  San  Francisco  Municipal 
Code  was  amended  as  follows  (dealing  with  settlement  of  accounts 
as  of  June  30,  1946,  and  providing  for  assets  remaining  un- 
allocated to  be  retained  by  the  Retirement  System) : 

"SEC. 245.   CERTIFICATION  TO  CONTROLLER  OF 
AMOUNT  OF  BENEFITS.   RATIFICATION  OF  CONTRIBUTIONS. 
ASSETS  THEREFROM  RETAINED  AS  RESERVE.   During  each 
fiscal  year  the  Retirement  Board  shall  certify  to 
the  Controller  the  amovmt  of  benefits  not  provided 
by  raomvevs '  contriDutiono  and  padd  during  said  year 


OPINION  NO.  881 
September  24 ^  1954 
Page  3 


by  the  Retirement  System  on  account  of  service 
rendered  on  and  after  January  8,  1932,  by  per- 
sons as  members  of  the  System  under  Sections 
166  and  169  of  the  Charter,  and  the  Controller 
shall  charge  an  equal  amount  to  the  appropria- 
tion of  the  Retirement  System  for  that  year. 
Contributions  made  by  the  City  and  County  to 
meet  said  benefits  paid  prior  to  July  1,  1946, 
are  hereby  ratified  and  confirmed,  and  the 
accounts  of  the  Retirement  System  shall  be 
adjusted  accordingly  as  of  June  30,  1946.  Auj?- 
assets  growing  out  of  said  contributions  made 
by  the  City  and  County  on  account  of  such 
benefits,  remaining  unallocated  after  said 
adjustment,  shall  be  retained  by  the  Retirement 
System  as  a  reserve  against  the  obligation  of 
the  City  and  County  on  account  of  benefits  that 
have  been  granted  and  on  account  of  prior  service 
of  members . " 

The  annual  report  of  the  Controller  of  the  City  and  County 
of  San  Francisco  for  the  fiscal  year  ending  June  30,  194?  (see 
page  196),  shows  the  actual  sum  of  money  unallocated  and  retained 
by  the  Retirement  System  as  of  June  30,  1946,  to  be  the  sum  of 
$2574^^^.43,  about  which  there  is  no  controversy. 

The  Controller  now  holds  to  the  belief  that  as  to  any 
other  excess  amounts  held  by  the  Retirement  System,  resulting 
from  excess  appropriations  for  firemen  and  policemen  hereunder 
and  remaining  unexpended,  such  sums  could  be  applied  on  a  sub- 
sequent year's  budget  to  reduce  it  initially,  or  to  meet  any 
deficit  that  may  occur  in  it. 

OPINION 
Section  166(f)  of  the  Charter  (Police)  provides  as  fol- 


low: : 


"SECTION  166 

(f)  In  addition  to  the  other  contributions 
required  of  the  city  and  county  under  the  retire- 
ment system,  the  city  and  county  shall  contribute 
to  the  retirement  system  during  each  fiscal  year 
a  sum  which,  together  with  the  members'  contribu- 
tions provided  for  in  subdivision  (d)  of  this 
section,  shall  be  equal  to  the  liabilities  accruing 


lows 
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under  the  retirement  system  because  of  the  service 
rendered  during  such  year  by  persons  becoming  mem- 
bers on  the  8th  day  of  January,  1932,  under  this 
section.   If,  subsequent  to  such  fiscal  year,  it 
shall  be  determined  that  such  contribution  by  the 
city  and  county,  together  with  the  members'  contrib- 
utions, was  not  sufficient  to  meet  such  liability, 
then  the  city  and  county  shall  make  such  additional 
contributions  as  may  be  necessary  to  make  up  the 
deficit." 

Section  169(d)  of  the  Charter  (Fire)  provides  as  fol- 

"SECTION  169 

(d)  In  addition  to  the  other  contributions 
required  of  the  city  and  county  under  the  retire- 
ment system,  the  city  and  county  shall  contribute 
to  the  retirement  system  during  each  fiscal  year 
a  sum  which  shall  be  equal  to  the  liabilities 
accruing  under  the  retirement  sj^stem  because  of 
service  rendered  during  such  year  by  persons 
becoming  members  on  the  8th  day  of  January,  1932, 
under  this  section.   If,  subsequent  to  such  fis- 
cal year,  it  shall  be  determined  that  such  con- 
tribution by  the  city  and  county  was  not  sufficient 
to  meet  such  liability,  then  the  city  and  county 
shall  make  such  additional  contribution  as  may 
be  necessary  to  make  up  the  deficit." 

It  will  be  noted  that  the  pertinent  language  of  these  tv/o 
sections  of  the  Charter,  insofar  as  we  are  here  concerned,  is 
Identical  and  provides  for  contributions  by  the  City  and  County 
"equal  to  the  liabilities  accruing  under  the  Retirement  System 
because  of  service  rendered  during  such  year  by  persons  becoming 
members  on  the  8th  day  of  January,  under  this  section." 

The  language  "the  liabilities  accruing  under  the  Retire- 
ment System"  is,  to  say  the  least,  rather  vague  ana  uncertain. 
It  certainly  does  not  require  a  funding  of  current  service  lia- 
bilities on  a  reserve  basis.  The  llc.oilities  accruing  might  very 
well  refer  to  the  current  service  benefits  to  be  e;:p ended  during 
that  year. 

In  1942,  Section  249,  Article  3.  Part  I  of  the  San 
Francisco  Municipal  Code  was  modified  to  add  a  neu   provision 
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as  follows 


"SEC.  24y 

Funds  appropriated  annually  to  the  Retirement 
System,  other  than  from  specific  fund  appropria- 
tions, shall  first  be  applied  to  meet  the  require- 
ments for  fixed  charges  for  current  and  prior 
service  for  the  period  for  which  such  funds  are 
appropriated,  and  second  shall  be  applied  to  meet 
the  accumulated  obligations  of  the  City  and  County 
to  the  Retirement  System." 

This  section  indicates,  generally,  how  appropriations  to  the 
Retirement  System  in  any  year  are  to  be  applied,  and  in  partic- 
ular, any  excess  appropriations  above  fixed  charges  for  current 
and  prior  service  benefits.  It  will  be  noted  that  such  appro- 
priations are  to  be  applied  first  to  meet  the  fixed  charges  for 
current  and  prior  service  for  the'  period  for  v;hich  the  funds  are 
appropriated,  and  second,  to  meet  the  accumulated  obligations  of 
the  City  and  County  to  the  Retirement  System. 

In  1946,  Section  245,  Article  3.  Part  I,  of  the  San 
Francisco  Municipal  Code  was  amended  to  provide  as  follows : 

"SEC.  245.   CERTIFICATION  TO  CONTROLLER  OP 
AMOUNT  OF  BENEFITS.   RATIFICATION  OF  CONTRIBUTIONS. 
ASSETS  THEREFROM  RETAII^IED  AS  RESERVE.   During  each 
fiscal  year  the  Retirement  Board  shall  certify  to 
the  Controller  the  amount  of  benefits  not  provided 
by  members '  contributions  and  paid  during  said  year 
by  the  Retiremenc  System  on  accovint  of  service 
rendered  on  and  after  January  8,  1932,  by  persons  as 
members  of  the  System  under  Sections  166  and  169  of 
the  Charter,  and  the  Controller  shall  charge  an  equal 
amount  to  the  appropriation  of  the  Retirement  Sys- 
tem for  that  year.   Contributions  made  by  the  City 
and  County  to  meet  said  benefits  paid  prior  to 
July  1,  1946,  are  hereby  ratified  and  confirmed,  and 
the  accounts  of  the  Retirement  System  shall  be  ad- 
justed accordingly  as  of  June  30,  1946.  Any  assets 
growing  out  of  said  contributions  made  by  the  City 
and  Covinty  on  account  of  such  benefits,  remaining 
unallocated  after  said  adjustment,  shall  be  retained 
by  the  Retirement  System  as  a  reserve  against  the 
obligation  of  the  City  and  County  on  accoun"  of 
benefits  that  have  been  granted  and  on  account  of 
prior  service  of  members.'' 
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This  amendment  in  its  first  sentence,  provides  for  the 
Retirement  Board  to  certify  to  the  Controller,  and  the  Controller 
to  charge  to  the  appropriation  of  the  Retirement  System  for  each 
year  on  and  after  January  8,  1932  (current  service  benefits), 
the  amount  of  benefits  not  provided  by  members '  contribution 
under  166  and  169  of  the  Charter  but  paid  out  during  said  year 
by  the  Retirement  System.   It  v;ill  be  noted  that  City  and  County 
is  to  contribute  for  its  liability  accruing  thereunder  on  the 
basis  of  the  moneys  paid  out  during  the  year  by  the  Retirement 
System.  The  second  and  third  sentences  of  this  amendment  ratify 
and  confirm  the  accounts  of  the  Retirement  System  and  adjust  them 
as  of  June  30,  1946,  and  provide  that  as  to  those  funds,  remain- 
ing unallocated  after  said  adjustment,  they  shall  be  retained  by 
the  Retirement  System  as  a  reserve  against  the  obligation  of  the 
City  and  County  on  accoujnt  of  benefits  that  had  been  granted  and 
on  account  of  prior  services  rendered.  This  latter  fund,  as 
shovm  by  the  Controller's  report  for  the  fiscal  year  ending 
June  30,  1947.  at  page  I96  thereof,  totals  $257,688.43. 

It  v;ould  thus  appear  from  these  provisions  of  the  San 
Francisco  Municipal  Code  (Sections  245,  249,  Article  3,   Part  I), 
as  they  were  amended  (supra)  and  the  Charter,  that  while  the 
City  and  County  is  only  required  to  make  contributions  equal 
to  and  concurrently  v;ith  the  payment  of  current  service  benefits 
herein,  and  the  excess  appropriations  made  to  the  Retirement 
System  through  June  30,  1946  are  adjusted  in  the  sum  of  $257,888.43 
and  are  to  be  retained  by  the  Retirement  System  (as  a  reserve 
against  the  obligations  of  the  City  and  County  on  account  of 
benefits  that  have  been  granted  and  on  account  of  prior  service 
of  members),  subsequent  excess  appropriations  made  to  the  Retire- 
ment System,  unused  and  unincumbered  for  the  year  for  v?hich  the 
appropriation  is  made,  are  to  be  transferred  in  accordance  with 
Section  80  of  the  Charter. 

Thus,  in  answer  to  your  inquiry  as  submitted,  you  are 
advised  that  the  excess  in  the  appropriations  made  to  the  Retire- 
ment System  in  any  year,  other  than  the  sum  of  $257,888.43  through 
June  30,  1946,  supra,  are  to  be  returned  to  the  General  Fund  in 
accordance  with  Section  80  of  the  Charter. 

Respectfully  submitted, 

NSW/BJW 

^  DION  R.  HOLM,  City  Attorney 

TO:      RETIREI4ENT  BOARD 

460  McAllister  Street 

San  Francisco  2 

Attention:  Mr.  Ralph  Nelson 

Consulting  Actuary 
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SUBJECT:   VALIDITY  OP  HEALTH  SERVICE  PLAN  NO.  1, 
ADOPTED  Mi^J^CH  30>  195Ij-- 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Please  advise  me  whether  I  may  legally 
issue  warrants  for  service  payments  ■under  the 
contemporary  Health  Service  System  Plan  No.  1, 
adopted  March  30,  195^  and  which  went  into  effect 
August  1,  195^^." 

You  have  advised  me  that  you  specifically  wish  to  know  whether 
tt>e  procedure  for  the  adoption  of  the  revised  plan  conforms  to  the 
charter  requirements. 

OPINION 

A  committee  of  the  Health  Service  Board  worked  on  the  revision 
of  Plan  No.  1  for  several  months  in  the  latter  part  of  1953»  During 
this  time  meetings  with  representatives  of  various  city  employee 
groups  were  held. 

In  January  of  195^1  the  annual  meeting  of  the  Health  Service 
System  was  held.   Notico  thereof  was  mailed  to  all  members.   The  no- 
tice referred  in  some  detail  to  the  proposed  changes  in  Flan  I, 
stated  that  information  concerning  deliberations  with  the  San  Fran- 
cisco Medical  Society  would  bo  announced  at  the  meeting,  and  invited 
all  members  to  attend. 

Following  this  annual  meeting  on  January  28,  1954»  further 
public  hearings  were  held  relative  to  the  revision  of  Plan  No.  1.   On 
March  23,  195^»  the  Board  resolved  to  poll  the  membership  concerning 
the  form  of  revision  to  be  adopted.   On  Harch  23»  195'4->  a  poll  of  the 
membership  was  taken  by  mail  with  the  result  that  Proposal  A  won  the 
most  votes.  As  a  result  of  this  poll.  Proposal  A  was,  on  March  30» 
195i4-,  adopted  by  the  Board.   Proposal  A  was  then  submitted  to  the 
Retirement  Board  for  its  approval.   The  Retirement  Board,  on  Hay  26, 
195i;>  approved  Proposal  A.   This  is  the  Plan  No.  1  to  which  you  refer 
and  which  went  into  effect  August  1,  1954- 

In  my  opinion  the  procedure  for  the  adoption  of  the  revised 
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Plan  No.  1,  as  aforesaid,  was  in  substantial  coiipliance  with  the 
provisions  of  section  172.1  of  the  Charter,  particularly  subpara- 
graphs 3  and  l\.   of  subdivision  3(a)  thereof. 

You  are  therefore  advised  that  in  my  opinion  you  may  legally 
issue  warrants  in  payment  for  services  rendered  under  the  contem- 
porary Health  Service  System  Plan  No.  1,  as  adopted  March  30,  195ij-> 
and  in  effect  August  1,  195i|-' 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

GEB//JFB 


To;        HARRY  D.   ROSS,    Controller 
109  City  Hall 


OPINION  NO.  883 
September  21;,  1951+ 

SUBJECT:   SUPPLEMENTAL  OPINION  TO  OPINION  NO.  875 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  a  further  opinion 
clarifying  the  authority  of  the  Mayor  to  declare  that  a  state 
of  emergency  a u t oma t i g a  1  ly^  comes  into  existence  on  receipt  of 
the  Yellow  Alert. 

OPINION 

As  I  have  already  indicated  in  Opinion  No.  875*  under 
Charter  Section  25  the  Mayor  has  the  power  to  declare  a  state 
of  emergency  on  receipt  of  a  Yellow  Alert.  Specifically,  you 
wish  to  know  further  whether  in  advance  of  the  actual  receipt 
of  a  Yellow  Alert  the  Mayor  may  declare  that  a  state  of  emer- 
gency automatically  comes  into  existence  when  a  Yellow  Alert 
is  actually  received. 

The  Charter  does  not  expressly  vest  the  Mayor  v;ith 
such  authority.   But  it  is  a  well-settled  rule  within  this 
state  that  governmental  officials  may  exercise  such  additional 
powers  as  are  necessary  for  the  due  and  efficient  administra- 
tion of  powers  expressly  granted  or  as  may  fairly  be  implied 
from  the  statute  granting  the  powers.   (Dickey  v.  Raisin  Pro- 
ration Zone  No.  1,  2i|  Cal.  2d  796) 

The  Coxirts  have  consistently  held  in  numerous  cases 
that  as  defined  by  Webster,  the  word  "emergency''  means  "an 
unforeseen  occurrence  or  combination  of  circumstances  which 
call  for  immediate  action  or  remedy."   (Los  Angeles  v.  Payne, 
8  Cal.  2d  3b3;  Feiinessey'vs.  P.  G.  &  E.  Co.,  20  Cal.  2d  ll^l, 
Los  Angeles  Dredging  Co.  vs.  City  of  Long  Beach,  210  Cal,  3^8) 

There  can  be  no  doubt  that  the  receipt  of  a  Yellow 
Alert  calls  for  immediate  action.   In  this  modern  age  of  jet 
bombers  capable  of  carrying  huge  bomb  loads  at  speeds  in  excess 
of  [4.00  miles  per  hour,  seconds,  not  minutes,  may  mean  the  dif- 
ference between  life  and  death  to  a  great  number  of  our  civilian 
population.   In  the  light  of  such  facts,  it  would  be  extremely 
unrealistic  to  deny  the  need  for  immediate  action,  viz.,  auto- 
matic implementation  of  a  dispersal  plan,  upon  receipt  of  a 
Yellow  Alert.   Under  such  circumstances  time  is  of  the  essence, 
and  any  action  on  the  part  of  the  Mayor  reasonably  calculated 
to  save  precious  seconds  by  immediately  implementing  a  plan  or 
plans  to  avert  loss  of  life  and  property  would  be  deemed  a 
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necessary  power  for  the  duo  and  efficient  exercise  of  the  powers 
expressly  conferred  on  him  by  the  Charter. 

To  withhold  such  authority  to  plan  in  advance  and  provide 
for  the  automatic  and  iroraediato  implementation  of  emergency  mea- 
sures on  actual  receipt  of  a  Yellow  Alert,  where  every  second 
coxints,  would  be  to  unnecessarily  cripple  the  power  of  the  Mayor 
to  effectively  accomplish  the  very  duty  imposed  on  him  by  the 
Charter,  i.e.,  "to  do  whatever  else  ho  may  deem  necessary  for  the 
purpose  of  meeting  the  emergency". 

It  is  my  opinion  that  the  Mayor  has  authority  to  declare 
that  an  emergency  automatically  comes  into  existence  on  receipt 
of  a  Yellow  Alert,  said  power  being  reasonably  necessary  for  the 
effective  execution  of  the  emergency  powers  expressly  granted  in 
the  Charter. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


jc/rjr 


To:   A.  G.  Cook,  R.  Hdm.  USN  (Ret.) 

Director,  Disaster  Council  and  Corps 
k5   Hydo  Street,  San  Francisco  2 


OPINION  NO.  88U 
September  29,  195i^. 


SUBJECT:   MAY  CITY  ACCEPT  AS  LOAN  FOR  EXHIBIT 
PURPOSES  TWO  BPONZE  PLAQUES  PROM  USS 
SAN  FRANCISCO;  PROCEDURE . 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"Under  date  of  August  26,  1954»  Mayor  Robinson  trans- 
mitted to  the  Board  of  Supervisors  a  communication  . . 
...  from  John  B.  Heffernan,  Rear  Admiral,  USN  (re- 
tired), Director  of  Naval  History,  and  Curator  for  the 
Navy  Department,  offering  to  loan  to  the  City  and 
County  of  San  Francisco  two  bronze  plaques  from  the 
USS  SAN  FRANCISCO  for  exhibit  purposes  at  some  loca- 
tion in  the  City  and  County  of  San  Francisco. 

"The  City  .Attorney  is  requested  to  indicate  whether  or 
not  the  City  and  County  of  San  Francisco  may  accept  the 
plaques  on  a  loan  basis  and  if  so  to  outline  the  proce- 
dure pursuant  to  which  such  action  may  be  accomplished." 

OPINION 

Upon  the  principles  enunciated  in  Butterworth  v.  Boyd, 
12  Cal.  2d  l[|.0,"and  San  Francisco  v.  Boyd,  1?  Cal.  2d  606, 
indicating  the  broad  powers  of  the  City  and  County  in  relation 
to  municipal  affairs,  it  is  evident  that  the  Board  of  Super- 
visors has  power  to  acce-ot  the  loan  of  property  for  a  public 
purpose,  notwithstanding  the  absence  of  specific  charter 
authorization  therefor.   Oblique  recognition  of  this  power  is 
contained  in  charter  sections  ^0   and  5l  whore  the r espectlve 
Boards  of  Trustees  of  the  Legion  of  Honor  and  the  de  Young 
Museum  are  given  exclusive  charge  of  property  acquired  by 
"loan,"  etc.   The  customary  practice  of  borrowing  and  lending 
objects  of  historical  value  is  recognized  in  section  37555  of 
the  Government  Code  in  relation  to  fifth  and  sixth  class  cities. 
Although  inapplicable  to  a  charter  city,  that  section  represents 
recognition  of  the  public  purpose  implicit  in  such  exchanges. 
(See  my  prior  Opinion  No.  736,  dated  October  21,  1953^) 

Procedurally,  it  may  be  suggested  that  the  terms  of  the 
loan  should  be  clarified  as  a  preliminary  matter.   Duration  and 
incidence  of  liability  should  bo  agreed  upon.   As  to  the  latter 
it  would,  of  course,  be  desirable  for  the  Department  of  the  Navy 
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to  relieve  the  City  and  County  from  any  liability  for  injury  to 
or  loss  of  the  subject  plaques.   Failing  that,  it  will  be  advis- 
able for  insurance  to  be  carried  by  the  City  and  County,  unless 
the  receiving  Board  or  Coramission  already  has  aporopriate 
coverage  in  effect. 

The  terns  being  agreed  upon,  acceptance  should  be  by 
Resolution  of  the  Board  of  Supervisors  for  the  benefit  of  the 
interested  Board,  Comrlssion  or  Department. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   THE  BOARD  OP  SUPERVISORS 

Attention:  Clerk  of  the  Board 
235^  City  Hall,  San  Francisco  2 


EFH/RS 


UrlJIION  NO.  885 
September  29,  1954 

SUBJECT:   GIFT  SHOP  AND  SUNDRY  STORE  LEASES  AT  SAN  FRANCISCO 

INTERNATIONAL  AIRPORT;  DEFINITION  OF  "GROSS  REVENUE"- 
EXCISE  TAX  NOT  INCLUDED  IN  COMPUTATION  OF  RENTAL 
PERCENTAGE. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an  opinion 
your  request  being  quoted  as  follows;  ' 

REQUEST 

"The  question  has  arisen  in  connection  with  the  leases  of 
the  Gift  Shop  and  the  Sundry  Store,  whether  each  lessee  is 
required  to  pay  a  percentage  on  excise  taxes  in  connection 
with  the  sales  prices  of  certain  commodities. 

"It  will  be  appreciated  if  you  will  consider  this  subject 
and  render  your  opinion  thereon," 

OPINION 

The  two  leases  in  question  are  basic  and  similar  in  respect  to  the 
question  involved,  thereby  allowing  the  quotation  of  section  4  which 
is  used  in  each  lease,  for  study  and  consideration.   No  other  section 
01  either  lease  is  pertinent  to  the  question. 

"4.   RENTAL: 

As  rental  for  said  premises,  Lessee  agrees  to 
pay  to  City  as  a  minimum  annual  rental  the  sum  of 


_Dollars  ($        ) 


?^  . — - .(   )  per  cent  of  gross  revenues,  whichever 

is  greater,  derived  by  Lessee  from  any  and  all  business 
conducted  in,  on,  about,  or  from  the  demised  premises. 
The  percentage  above  recited  is  to  apply  to  every  source 
of  gross  revenue  derived  by  Lessee  from  the  business  con- 
ducted under  this  agreement.   The  term  'gross  revenues' 
includes:  (1)  the  selling  price  of  all  merchandise  and  all 
other  personal  property  of  every  description  sold  in,  on, 
about  or  from  the  demised  premises,  by  or  for  Lessee,  or 
any  other  person,  firm  or  corporation,  whether  for  cash  or 
on  credit,  and  in  ease  of  sales  on  credit  whether  payment 
IS  actually  made  or  not;  provided,  however,  that  the  sell- 
ing price  of  all  such  merchandise  returned  by  the  customer 
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'•'after  purchase,  and  accepted  by  the  seller  thereof  so 
that  the  sale  of  such  merchandise  to  such  customer  is 
canceled  shall  be  excluded;  (2)  all  charges  of  any  char- 
acter paid  or  payable  made  by  or  for  Lessee  or  any  other 
person,  firm  or  corporation  for  the  rendition  of  any 
services  or  work  of  any  kind  in  connection  with  any  busi- 
ness conducted  in,  on,  sbout  or  from  the  demised  premises, 
whether  for  cash  or  on  credit,  and  in  case  such  services 
or  work  be  done  or  performed  on  credit,  whether  payment  is 
actually  made  or  not;  (3)  the  gross  amount  of  all  deposits 
lorleited  by  customers  in  connection  with  any  business  of 
Lessee  or  any  other  person,  firm  or  corporation  in,  on. 
about  or  from  the  demised  premises;  (4)  all  orders  accepted 
by  or  for  Lessee  or  any  other  person,  firm  or  corporation 
in,  on,  aoout  or  from  the  premises  but  to  be  executed  or 
filled  or  for  work  to  be  performed  at  any  other  place,  and 
all  orders  to  be  executed  or  filled  or  for  work  to  be  oer- 
forraed  byor  for  Lessee  or  any  other  person,  firm  or  corp- 
oration, m,  on,  about  or  from  the  demised  premises  but 
which  are  accepted  at  any  other  place.   In  determining 
gross  revenues,  there  shall  not  be  included  therein  the 
amoiint  of  any  retail  sales  taxes." 

Section  4  above  quoted  requires  that  the  percentage  paid  in  the 
de?iJpd\S  ipf^n  If  2s\"i\to_  apply  to  every  source  of  gross  revenue 
derived  by  lessee  from  the  business  conducted  under  this  agreement". 
I  nave  emphasized  the  term  ''revenue". 

jLH^S^ifu^'^fT  ^^^l   excise  taxes  collected  by  the  vendor  from  the  ven- 
ht\i       the  United  States  Government  is  a  trust  arrangement  imposed 
of  If^u       .^^   "°^  ""   revenue  for  the  benefit  of  the  lessee  in  the  case 
01  either  lessee,  upon  which,  the  percentage  would  be  computed. 

Daip^fn?^^^-^''?  ^°^^'  ^^^^®  2^'  Internal  Revenue  Code,  Chapter  19,  §2403, 
page  402,  referring  to  the  return  and  payment  of  retailers'  excise 
^axes,  IS  quoted  hereinafter  as  applicable. 

"(a)  Every  person  who  sells  at  retail  any  article  tax- 
able under  this  chapter  shall  make  monthly  returns 
under  oath  in  duplicate  and  pay  the  taxes  imposed 
by  this  chapter  to  the  collector  for  the  district 
in  which  is  located  his  principal  place  of  busi- 
ness ..... 

"(b) 
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"(c)  In  determining,  for  the  purposes  of  this  chapter, 

the  price  for  which  an  article  is  sold,  there  shall 
be  included  any  charge  for  coverings  and  containers 
of  whatever  nature,  and  any  charge  incident  to  plac- 
ing the  article  in  condition  packed  ready  for  ship- 
ment, but  there  shall  be  excluded  the  amount  of  tax 
imposed  by  this  chapter,  whether  or  not  stated  as  a 
separate  charge.   ....   There  shall  also  be 
excluded,  if  stated  as  a  separate  charge,  the  amount 
of  any  retail  sales  tax  imposed  by  any  State  or  Ter- 
ritory or  political  subdivision  of  the  foregoing,  or 
the  District  of  Columbia,  whether  the  liability  for 
such  tax  is  imposed  on  the  vendor  or  the  vendee." 

In  view  of  the  language  of  the  respective  leases,  section  4  thereof, 
and  by  reason  of  the  exclusion  contained  in  section  2403,  sub- 
section (c)  thereof,  it  is  my  opinion  that  the  respective  lessees 
are  not  required  to  pay  a  percentage  of  said  excise  taxes  when  com- 
puting the  percentage  to  be  paid  on  their  gross  revenues. 

Respectfully  submitted, 


DION  R.  HOLM 
JEB/TMO  City  Attorney 


To:  Mr.  J.  H.  Turner 

Manager  of  Utilities 
2^7  City  Hall 
San  Francisco  2. 


OPINION  NO.  886 
October  13,  1954 

SUBJECT:   SECTION  304  OF  THE  SAN  FRANCISCO  BUILDING  CODE • 
COMPUTATION  OF  TIME  WITHIN  V/HICH  EXTENSION  MAY 
BE  GIVEN  TO  COMMENCE  CONSTRUCTION  UNDER  BUILDING 
PERMIT;  POWER  TO  RESCIND  ORDER  GRANTING  EXTENSION. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follov^s : 

REQUEST 

"On  March  5,  1954,  application  was  made  by  Marvin 
P.  Holland  for  a  permit  to  erect  a  two -story  Type  5 
building  on  the  south  line  of  Lombard  Street  230  feet 
west  of  Baker,  the  building  to  be  used  as  a  motel 
(auto  court).   Building  Permit  No.  146562  was  issued 
by  the  Department  of  Public  V/orks  on  March  19,  1954, 
and  on  March  29,  1954,  an  appeal  was  filed  with  the 
Board  of  Permit  Appeals  protesting  the  issuance  of 
this  permit. 

"On  May  5,  1954,  the  Board  of  Permit  Appeals  con- 
curred in  the  action  of  the  Director  of  Public  V/orks. 

"No  work  was  performed  on  this  proposed  structure 
during  the  period  from  May  5,  1954;  to  August  5,  1954, 
on  which  date  the  Superintendent  of  the  Bureau  of  Build- 
ing Inspection  received  a  request  from  Mr.  Albert  Picard, 
Attorney  at  Law,  and  Mr.  Holland's  authorized  agent,  for 
an  extension  of  the  permit.   The  request  for  this  ex- 
tension was  dated  August  4,  1954. 

"On  August  5,  1954,  the  Superintendent  of  the  Bureau 
of  Building  Inspection  sent  a  letter  to  Mr.  Holland 
directed  to  the  attention  of  Mr.  Albert  Picard  extending 
the  permit  for  a  period  of  ninety  days  from  August  5th. 

"Subsequently,  a  verbal  complaint  was  filed  with  the 
Superintendent  pointing  out  that  the  permit  had  expired 
under  the  provisions  of  Sec.  304  of  the  building  code, 
and  upon  further  investigation  by  the  Superintendent  it 
was  determined  that  more  than  ninety  calendar  days  had 
elapsed  from  the  date  of  action  of  the  Board  of  Permit 
Appeals  to  the  date  of  receiving  the  request  for  extension 
of  the  permit. 
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"On  September  21st  the  Superintendent  wrote  a 
letter  to  Mr.  Holland,  attention  of  Mr.  Picard,  rescind- 
ing his  action  of  August  5th. 

"On  September  28,  195^,  the  Superintendent  received 
a  letter  from  Mr.  Albert  Picard  dated  September  27,  1954, 
in  which  Mr.  Picard  questions  the  legality  of  the  Super- 
intendent's action  of  September  21st. 

"Copies  of  the  above  mentioned  correspondence  are 
enclosed  for  your  information. 

"Your  opinion  is  requested  on  the  following: 

"1.  Do  the  provisions  of  Sec.  304  of  the  building  code 
apply  to  calendar  days  as  interpreted  by  the 
Superintendent,  or  as  contended  by  Mr.  Holland's 
attorney,  is  the  language  of  Sec.  304  to  be  con- 
strued as  exempting  Sundays  and  legal  holidays? 

"2.  Is  the  action  taken  by  the  Superintendent  on 
September  21,  195^,  rescinding  his  action  of 
August  5j  1954,  in  compliance  with  the  provisions 
of  Sec.  304  of  the  building  code?" 

The  pertinent  portion  of  the  letter  from  the  attorney  to 
Mr.  Holland  reads  as  follows: 

"Permit  me  to  call  your  attention  to  the  fact  that 
you  are  entirely  incorrect  in  your  statement  that  an 
error  was  made  in  the  calculation  of  time  and  that  more 
than  90  days  had  elapsed  between  the  San  Francisco  Board 
of  Permit  Appeals  concurring  with  the  issuance  of  the 
permit  and  my  request  for  an  extension  of  time.  In  this 
regard  I  would  call  your  attention  to  the  fact  that  the 
language  of  Section  304  of  the  Building  Code  is  that  the 
permit  expires  by  limitation  if  the  building  or  work 
authorized  by  such  permit  is  not  commenced  within  90  days 
from  the  date  of  such  permit.  The  interpretation  of  this 
section  being  an  administrative  provision  and  not  a  pro- 
vision with  reference  to  legal  action  is  that  the  period 
covers  only  secular  days  and  does  not  cover  holidays  and 
possibly  does  not  even  cover  Sundays  or  even  Saturdays, 
and  it  is,  therefore,  clear  that  less  than  90  days  had 
expired  at  the  time  that  you  extended  the  permit  and  that 
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the  extension  is  valid  and  you  are  not  within  your 
rights  in  rescinding  your  action  as  the  time  had  ac- 
tually been  extended  for  the  period  of  90  days  and  you 
have  no  jurisdiction  to  do  anything  within  the  period 
of  extension. 

"In  accordance  v;ith  the  foregoing  I  would  request 
that  you  promptly  withdraw  your  erroneous  letter  of 
September  21,  195^.  since  you  were  without  jurisdiction 
to  write  such  a  letter.' 


OPINION 


Answer  to  Question  1 


Section  304  of  the  Building  Code  of  the  City  and  County  of 
San  Francisco  provides  in  part  as  follows : 

'"  .  .  .  Every  permit  issued  under  the  provisions 
of  this  code,  unless  an  extension  of  time  has  been 
specifically  approved  by  the  Superintendent,  expires 
by  limitation  and  becomes  null  and  void  if  the  build- 
ing authorized  by  such  permit  is  not  commenced  within 
ninety  days  from  the  date  of  such  permit  or  if  the 
building  or  work  authorized  is  suspended  or  abandoned 
at  any  time  after  the  work  is  commenced  for  a  period  of 
ninety  days.   ..." 

The  ordinary  rule  for  the  computation  of  time  within  which 
the  act  must  be  performed  is  to  exclude  the  first  day  and  to  include 
the  last.  The  intervening  Sujidays  and  holidays  are  to  be  counted, 
but  in  certain  instances  if  the  last  day  falls  on  a  Sunday  or  holi- 
day, then  that  day  is  to  be  excluded. 

See  Armstrong  v.  McGough  (Ark.),  247  S.W.  790;  29  Ark.  236, 
where  the  court  stated: 

" .  .  .In  computing  the  time  mentioned  in  a  con- 
tract for  the  doing  of  an  act,  intervening  Sundays  are 
to  be  counted;  but  when  the  last  day  for  performance 
falls  on  Sunday,  it  is  not  to  be  taken  into  computation. 
..."   (Citing  cases) 
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See  also  Code  of  Civil  Procedure,  Section  12,  which  pro- 
vides as  follows : 

"The  time  In  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and 
including  the  last,  unless  the  last  day  is  a  holiday, 
and  then  it  is  also  excluded." 

See  also  Civil  Code,  Section  10. 

See  also  my  opinion  No.  8?,  dated  December  9,  194$,  en- 
titled "Sundays,  Holidays,  Computation  of  Time  Re  Provisions  of 
City  Planning  Code" . 

I  find  no  merit  to  the  contention  of  Mr.  Holland's  attorney 
that  the  provision  of  Section  304  of  the  Building  Code,  in  so  far  as 
the  ninety  day  period  within  which  an  extension  of  time  may  be 
granted,  is  to  be  construed  to  exclude  Sundays  and  legal  holidays. 
The  only  authority  for  such  exclusion  is  where  it  is  specifically 
provided  that  Sundays  and  holidays  are  to  be  excluded  or  that  only 
working  days  are  to  be  Included. 

See  Brooks  v.  Mlntern,  1  Cal.  48l,  where  the  contract  in 
question  specified  "working  lay  days" .  The  court  there  stated,  at 
page  483: 

"...  The  legal  signification  of  the  terms 
vrorklng  lay  days  is  different  from  the  meaning  given  to 
them  by  the  counsel  for  the  defendant.  In  the  absence 
of  any  custom  to  the  contrary,  Sundays  are  computed  in 
the  calculation  of  lay  days  at  the  port  of  discharge, 
(Brown  v.  Johnson,  10  Mees .  &  Wels.  331;)  but  ivhere  the 
contract  specifies  working  lay  days,  Sundays  and  holidays 
are  excluded  in  the  computation.   ["2  Bouvler's  Die.  663.)" 

In  the  absence  of  any  provision  excluding  Sundays  and  holi- 
days from  the  period  of  time  or  making  the  period  of  time  appli- 
cable only  to  vrorking  days,  the  general  rule  for  the  computation 
of  time  is  applicable  so  that  the  first  day  is  excluded  and  the  last 
day  included. 

Applying  this  rule  to  the  instant  case,  the  permit  Issued 
on  May  5,  I954  expired  ninety  days  thereafter;  to  wit:   August  3, 
195^.  Inasmuch  as  no  work  had  been  commenced  and  no  extension  of 
time  had  been  granted  during  the  ninety  day  period,  the  permit 
thereafter  v\ras  null  and  void. 
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Answer  to  Question  2: 


As  advised  above,  the  permit  in  question  expired  on  August 
3,   1954 J  and  thereafter  was  null  and  void.   The  only  authority  in 
Section  304  of  the  Building  Code  given  to  the  Superintendent  is  to 
approve  an  extension  of  time  while  the  permit  is  valid.  No  authority 
is  granted  to  the  Superintendent  to  revive  a  permit  which  has  ex- 
pired and  become  null  and  void. 

Inasmuch  as  at  the  time  the  Superintendent  of  Building 
Inspection  approved  the  extension  of  the  permit,  to  wit,  August  5, 
1954,  the  permit  in  question  had  already  expired  and  had  become 
null  and  void,  the  action  of  the  Superintendent  in  approving  the 
extension  was  a  nullity  and  of  no  legal  consequence. 

The  letter  of  the  Superintendent  of  September  21,  1954  was 
therefore  effective  to  advise  the  permittee,  through  his  attorney, 
of  the  fact  that  the  extension  of  time  was  of  no  legal  effect. 

You  are  therefore  advised  as  follows: 

(1)  That  the  permit  granted  to  Mr.  Holland  for  the  con- 
struction of  the  motel  in  question  expired  on  August  3,  1954, 
ninety  days  after  the  issuance  of  said  permit;  and 

(2)  The  extension  of  time  granted  by  the  Superintendent  of 
Building  Inspection  on  August  5,  195^.  was  a  nullity  and  of  no  legal 
consequence.   The  action  of  the  Superintendent  on  September  21,  1954, 
rescinding  his  action  of  August  5,  1954,  v;as  effective  to  notify 

Mr,  Holland  that  the  extension  theretofore  granted  was  not  a  valid 
one,  was  a  legal  nullity,  and  that  the  permit  had  expired  and  become 
null  and  void. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
LSM/RS 

TO:  Sherman  P.  Duckel,  Director 
Department  of  Public  Works 

Through  T.  A.  Brooks 

Chief  Administrative  Officer 
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SUBJECT:   LEGALITY  OF  RESOLUTION  ENTITLED  "DECLARATION  OF  POLICY 

IN  CONNECTION  WITH  APPROPRIATION  OF  FUNDS  TO  MEET  EXTRA- 
ORDINARY EXPENSES  OF  THE  HOLDING  OF  THE  TENTH  ANNIVERSARY 
i^SETING  OF  THE  UNITED  NATIONS  GENERAL  ASSEMBLY  IN  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO  COMMENCING  DURING  THE 
YEAR  1955." 

Gentlemen: 

You  have   requested   the   opinion  of   this   office   as  to  the   legality  of 
the  above  entitled   resolution,    a   copy  of  which   is  attached  hereto. 

OPINION 

The  public  policy  of  a  municipality  is  to  be  found  in  its  charter 
and  legally  enacted  legislation,  (72  C.J.S,  2l6) 

The  attitudes,  beliefs  or  sentiments  of  the  municipal  legislators 
and  the  legislative  body,  as  distinguished  from  legislative  action 
or  policy  of  the  municipality,  may  often  appropriately  be  incorpor- 
ated in  a  resolution  such  as  is  the  subject  of  this  inquiry. 

Since  this  resolution  is  not,  and  cannot  legally  be,  an  appropria- 
tion of  funds,  its  adoption  cannot  in  any  way  modify  or  reduce  the 
legislative  discretion  of  the  Board  of  Supervisors  in  the  event  of 
a  later  consideration  of  the  budgeting  or  appropriating  of  funds  or 
of  any  other  phase  of  the  subject  of  the  instant . resolution.   The 
power  of  the  Board  to  act  or  not  to  do  so  or  the  manner  of  its 
action  is  not  affected  by  the  resolution.   Nor  is  it  poss.ble  for 
the  Board  to  take  any  action  at  this  time  affecting  the  budget  of 
the  next  fiscal  year. 

You  are  advised  that  the  resolution  is  legal.   It  is  a  legal  expres- 
sion of  the  attitude  and  sentiment  of  the  Board  of  Supervisors  on  the 
subject  matter  of  the  resolution.   I  suggest  that,  in  the  paragraph 
oommencing  with  the  word  "Resolved",  there  be  inserted  after  the  word 
"policy",  the  phrase  "subject  to  tho  fiscal  provisions  of  the  charter." 

Rospectfully  submitted, 

DION  R.  HOLM 
WP/VPB  City  Attorney 

To:  Board  of  Supervisors 
Room  235  City  Hall 
San  Francisco  2, 
Attention  Mr.  John  R.  McGrath, 
Clerk  of  the  Board. 


C__0_P  Y 

PILE  NO.    12328-2  RESOLUTIuii  NO. 

(Series   of   1939) 

DECLARATION   OF   POLICY   IN  CONNECTION  Vfith  APPROPRIATION   OF  FUNDS  TO 
MEET   EXTRAORDINARY  E.'TENSES    OP   Tx4E  HOLDING   OP   THE  TENTH  ANNIVERSARY 
MEETING    OP   THE  UNITED   NATIONS  GENERAL  ASSEMBLY   IN  THE  CITY  AND 
COUNTY   OP   SAN  FRANCISCO  COMMENCING  DURING  THE  YEAR    1955- 

WHEREAS,   The  City  and  Covinty  of  San  Francisco  is  desirous   of 
extending  an  invitation  to  the  United  Natijns,    through  the  Depart- 
ment of  State,    to  hold   the  United  Nations  General  Assembly   lOth 
Anniversary  raeeting  in  San  Francisco;    and 

ViHEREAS,    It  has  been  pointed   out  that   there  are   certain  extra- 
ordinary expenses   in  connection  with  the  holding    of   such  a  meeting 
that  must  be   borne   by  the   city  wherein   said  raeeting   is  held,    in  the 
approximate   amount   of    y 250, 000 j    and 

i-JHEi^EAS,   At   the  present   time   there   are  no  available    surpluses, 
from  which  funds   could   be   appropriated,    to  assure   the   payment    of 
said   extraordinary  expenses,   and  fimds  for    that  purpose   cannot 
legally  be  made   available  luitil  the  fiscal  year   1955-5^;   now, 
therefore,    be   it 

RESOLVED,   That    this  Board   of  Supervisors  does  hereby  declare 
it  to  be   its  policy  to    include   in  the   1955-^6  budget  an  amount 
approximating  but  not   to  exceed  :.250,000  for   local  expenses   in 
connection  with  the   conduct   of   the  Tenth  Anniversary  Meeting  of 
the  United  Nations  General  Assembly  in  San  Francisco,    commencing 
during  the   year   1955»    provided   that  no  part   of   such  sum  is   to  be 
expended  until  San  Francisco   is   successful  in  its  efforts   to   secvire 
the  10th  Anniversary  Meeting    of   the  United  Nations  General  Assembly, 
and  fTju?ther   that    said  funds    shall  not  be  used  for   any  purpose   other 
than  to  defray  extraordinary  expenses   in  connection  with  the  hold- 
ing of  such  meeting. 
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SUBJECT:      TYPEWRITER  VENDING  MACHINES,    AS  AUTHORIZED   BY 

ORDINANCE  APPLYING  TO  BLIiMD    PERSONS    (ORD.    NO.    6^62, 
SERIES   OP   1939) 

Dear  Sir: 

I  have  your  request  for   opinion  as  follows: 

REQUEST 

"Inquiry  has  been  made  of  this  office  whether  Ordinance 
No.  6562  (Series  of  1939),  copy  attached,  is  applicable 
to  a  typewriter  vending  machine.  The  typewriters  would 
be  available  by  inserting  coins  by  persons  who  would  prefer 
typing  instead  of  longhand. 

"Please  advise  me  whether  vending  typewriters  are  author- 
ized by  the  ordinance  as  applying  to  blind  persons." 

OPINION 

The  ordinance  in  question  sets  up  procedures  for  the 
installation  on  City  properties  of  "stands  dispensing  food  products, 
or  for  the  installation  of  machines  or  stands  dispensing  candy,  gum, 
popcorn,  peanuts,  tobacco  products,  ne^^yspapers,  periodicals  and  '  soft' 
beverages."   (Sections  1-3)   Provision  is  made  for  insurance  coverage. 
(Section  6)  Any  agreement  covering  an  installation  is  revocable 
/subject  to  cancellation/  without  cause  on  30  days'  notice,  and  for 
cause  without  any  notice.  No  such  agreement  binds  the  City  beyond 
the  end  of  the  fiscal  year  in  which  it  was  executed.  (Section  7) 
Section  8  provides  for  the  issuance  of  permits  to  blind  residents  of 
San  Francisco  who  have  been  licensed  by  the  Btireau  of  Vocational 
Rehabilitation  in  the  State  Department  of  Education. 

Section  9  provides  that  installations  pursuant  to  permits 
issued  to  blind  persons  under  Section  8  "may  be  made  for  any  of  the 
items  specified  in  section  1  hereof  and  for  such  other  items  as  are 
not_disapproved  by  the  Bureau  of  Vocational  RehabilitatiqnT"  (under- 
lining added.) 

Section  10  declares  that  the  purpose  of  the  ordinance  is 
to  assist  blind  persons  who  desire  to  provide  an  independent  liveli- 
hood for  themselves. 
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I  am  advised  by  Mr.    Lawrence  Marcelino,   rehabilitation 
officer   for  the  blind   in  the   State  Department   of  Education,   Bxireau 
of  Vocational  Rehabilitation,    that  that  Bxireau  has  not  disapproved 
the  type  of  vending  to  which  you  refer. 

The  question  presented   is  whether   the  "other   items"   re- 
ferred to  in  Section  8   is  restricted   to  items  of  property  to  which 
title  passes,    similar  to  those  enumerated   in  Section  1  (peanuts, 
popcorn,    chewing  gum,    etc.),   or  includes  an  item  of  use   such  as  the 
rental  of  a   typewriter. 

The  doctrine  of  ejusdem  generis   --  that  general  words 
which  follow  the  enumeration  of  particular  things  are  applicable 
only  to  things  of  the   sarae  general  nature  as  those   enumerated   -- 
while   of  assistance   in  construing  legislation,   must  be   applied   so  as 
to  carry  out,   not  defeat   the   legislative   intentj    and   this  doctrine 
must  yield  to  the  rule  that   every  part  of  a   statute  or   ordinance  must, 
viiere  possible,   be  given  its  proper  force.      (23  Cal.   Jur.    755-757) 

The  beneficial  purpose  which  this  ordinance  was  intended   to 
serve  was  directly  written  into  it.    (Section  10)      In  such  case  the 
rule  of   liberal  construction  to  give  effect  to  the   legislative  intent 
must  prevail.    (23  Cal.   Jur.    797-798)      It   is  to  be  noted,    in  this  con- 
nection,  that  the   only  item  for  which  the   ordinance  forbids  an  instal- 
lation is  one  which  has  been  "disapproved"   by  the  Bureau  of  Vocational 
Rehabilitation. 

Applying  the  foregoing  rules  it   is  my  opinion  that  instal- 
lations for  the   item  of  use   to  which  you  refer    (coin  operated   type- 
writer rental),  made  pursuant   to  permits  issued   to  licensed  blind 
persons  under  Section  8,   are  authorized  by  the    ordinance.     You  are 
advised  accordingly. 

Respectfully  submitted. 


DION  R.    HOLM 
City  Attorney 


gebA'fb 

To:      T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  889 
October  18,  195^ 


SUBJECT:   HEALTH  SERVICE  SYSTEM  AS  A  SERVICE  ORGAIvflZATIONj 
REIMBURSEMENT  TO  MEMBER  IP  CLAIM  ALREADY  PAID  BY 
ANOTHER  SERVICE  ORGANIZATION;  REFUSAL  BY  HEALTH 
SERVICE. 


Dear  Sir; 


I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Health  Service  Board  has  instructed  me  to  re- 
quest your  opinion  concerning  the  problem  of  dual  coverage. 

"This  problem  concerns  the  payment  of  hospital  claims 
for  members  who  have  Insurance  coverage  with  other  com- 
panies, specifically  organizations  which  offer  service 
plans.   In  the  Bay  Area  these  are  the  Hospital  Service 
of  California  (Blue  Cross),  California  Physicians'  Ser- 
vice (C.P.S.),  and  certain  other  plans  such  as  the  group 
plans  of  the  Preach  and  Franklin  Hospitals.   In  addition 
there  are  a  number  of  plans  which  are  provided  by  other 
insurance  companies  as  benefits  of  employment  either 
through  employer  groups  or  through  unions  whose  status 
as  service  organizations  does  not  appear  to  be  clear. 

"Copies  of  the  Rules  and  Regulations  and  the  Benefit 
Schedule  of  the  Health  Service  System  and  its  hospital 
contract  are  hereto  appended.   In  addition,  a  copy  of  a 
basic  hospital  contract  of  the  Hospital  Service  of 
California  is  appended. 

"The  questions  which  arise  are: 

"1.   Is  the  Health  Service  System  clearly  a 
service  organization? 

"2.   In  the  event  that  claims  for  hospital  ser- 
vices have  already  been  paid  by  another 
service  organization  such  as  Blue  Cross 
or  C.P.S.,  can  the  Health  Service  System 
directly  reimburse  the  member  for  such 
services? 

"3.   Can  the  Health  Service  System  refuse  direct 
payment  to  a  member  for  hospital  services 
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which  have  already  been  paid  to  the  hospital 
by  another  service  organization? 

"Attention  is  directed  to  the  fact  that  the  Health 
Service  System  hospital  contract  provides  for  the  pay- 
ment of  claims  for  room  and  board  and  auxiliary  hospital 
services  to  the  hospital  direct. 

"The  following  procedure  has  been  established  pending 
your  decision:  This  procedure  is  based  on  the  assumption 
that  the  Health  Service  System,  Blue  Cross  and  C.P.S. 
are  all  service  organizations. 

"1.  The  member  is  requested  to  Indicate  on  the 
hospital  billing  form  as  to  whether  or  not  he  has  other 
insurance  coverage.   (A  copy  of  the  Health  Service 
System  billing  form  is  appended.) 

"2.  The  member  is  asked  to  elect  under  which  plan 
he  requests  coverage. 

"3.  The  Health  Service  System  pays  to  its  fullest 
its  liability  under  its  rules  and  regulations  but  not 
beyond  the  limits  established  by  its  rules  and  regula- 
tions.  For  example:  If  the  member's  coverage  for  board 
and  room  in  another  service  organization  is  $10  per  day, 
the  Health  Service  System  would  pay  $5  a  day.  If,  however, 
the  other  service  organization  coverage  was  for  the  full 
ward  rate,  then  the  Health  Service  System  would  not  pay 
further  for  ward  accommodations. 

"With  respect  to  other  hospital  benefits  the  Health 
Service  System  likewise  will  pay  its  full  liability  within 
its  rules  and  regulations;  for  example:  if  the  member's 
x-ray  charges  are  $50  in  to to  and  the  other  Insurance 
carrier  pays  $10,  the  Health  Service  System  would  pay  to 
the  hospital  its  full  allowance  for  x-ray  benefits  of  $35. 

"Further,  when  the  hospital  bill  has  been  paid  by  the 
other  carrier  and  the  employee  has  paid  the  remainder 
himself,  the  Health  Service  System  discharges  its  full 
obligation  by  paying  on  the  same  basis  by  direct  payment 
to  the  member  for  such  services  as  are  Included  in  its 
benefit  schedule  and  which  have  not  been  paid  by  the 
other  service  organization.'' 

OPINION 

Answer  to  Question  1; 


By  the  majority  rule  the  operations  of  medical  plans,  the 
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objects  of  which  are  to  provide  the  members  of  a  group  with  medical 
services  and  hospitalization,  are  not  subject  to  state  Insurance 
laws.   (29  Am.  Jur.  /1953  SuppV,  pp.  4-5;  16?  A.L.R.  323)  It  has 
been  so  held  with  respect  to  the  Health  Service  System.   (Butterworth 
V.  Boyd,  12  Cal.  2d  140,  149-150)   Service,  not  indemnity,  is  said 
to  be  the  object  of  such  plans.   (California  Physicians'  Service  v. 
Garrison,  28  Cal  2d  790,  809)     In  this  limited  sense  the  Health 
Service  System  is  a  service  rather  than  an  insurance  organization. 
In  a  broad  sense  it  is  apparent,  however,  that  spreading  of  risk  is 
the  purpose  of  the  System. 

Answer  to  Question  2: 

Charter  sec.  172.1  authorizes  the  Health  Service  Board  to 
adopt  three  different  types  of  medical  plans,  to  wit:   (l)  a  plan  ' 
for  rendering  medical  care  to  members  of  the  system;  (2)  a  plan  for 
the  Indemnification  of  the  cost  of  said  care;  (3)  a  plan  for  obtain- 
ing and  carrying  insurance  against  such  costs. 

Plan  1  as  revised  March  30,  195^,  falls  into  the  first 
category.   It  entitles  members  to  receive  at  the  expense  of  the  Sys- 
tem medical  care,  within  certain  monetary  and  other  limits,  and 
contemplates  that,  within  these  limits,  the  System  will  assume  the 
liability  and  pay  the  hospital  directly  therefor.   (Part  III,  sees. 
10-32)    V/here  necessary  for  the  member  himself  to  pay  Tor  his 
hospital  care  (as  where  the  hospital  has  no  contract  with  the  Systeir^, 
Plan  I  provides  that,  within  those  limits,  the  System  shall  indemnify 
the  member,  that  is,  reimburse  him  for  sums  he  expends. 

Thus  sec.  13  of  Plan  I  provides:   "When  a  subscriber  re- 
ceives medical  service,  hospitalization,  or  both,  other  than  in  San 
Francisco,  subject  to  these  rules  and  regulations  the  Health  Service 
Board  shall  authorize  the  payment  for  such  services  at  the  rate,  or 
rates,  set  forth  in  the  benefit  schedule  and  fee  schedules  adopted 
by  said  Health  Service  Board.   Where  it  is  necessary  for  the  sub- 
scriber to  pay  for  medical  or  hospital  care,  or  both,  he  shall  be 
Indemnified  in  an  amount  not  to  exceed  the  rate  or  rates  set  forth 
In  the  benefit  schedule  and  fee  schedules  adopted  by  the  Health 
Service  Board. " 

The  rate  for  hospitalization  linder  the  rate  and  benefit 
schedule  which  became  effective  August  1,  1954,  is  "lowest  ward  bed 
rate,  not  to  exceed  $15.00  per  day,"  limited  to  40  days  in  any 
12-month  period,  except  in  the  case  of  minor  dependents  where  the 
limit  is  20  days  in  any  12-month  period. 

This  is  the  only  provision  contained  in  Plan  I  for  making 
payments  for  hospitalization  to  a  member.  Where  it  is  not  necessary 
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for  the  member  to  pay  for  his  care  (as  where  he  is  hospitalized  in 
San  Francisco),  no  provision  has  been  made  in  Plan  I  for  making  pay- 
ment to  him. 

Based  on  the  terms  of  Plan  I  as  amended  March  30,  1954, 
it  is  my  opinion  that  if  a  hospital  bill  for  services  rendered  a 
member  is  fully  paid  by  another  organization  (C.P.S.,  Blue  Cross, 
etc.),  the  Health  Service  System  is  under  no  obligation  to  pay  the 
member  the  amount  of  such  bill.  (Neck  v.  Reliance  Industrial  Life 
Ins.  Co.,  La.  App.,  159  So.  449,  452;  Washington  Nat.  Ins.  Co.  v. 
Pincher,  Tex.  Civ.  App.,  157  S.W.  2d,  l64;  compare  Shealey  v.  American 
Health  Ins.  Corp.,  220  S.C.  79,  ^^   S.E.  2d  461,  27  A.L.R.  2d  942; 
Moeller  v.  Associated  Hospital  Service,  304  N.Y.  73,  106  N.E.  2d 
16) 

Since  there  is  no  obligation  to  make  payment  to  the  mem- 
ber in  such  case,  the  System  cannot  legally  reimburse  him  for  such 
services. 

Answer  to  Question  3; 

'  Pursuant  to  the  discussion  above,  it  is  my  opinion  that 

the  System  under  Plan  I  san  and  should  refuse  payment  to  a  member  for 
hospital  services  which  have  already  been  paid  to  the  hospital  by 
another  service  organization. 

Answer  to  Other  Questions  Raised  By  Request; 

Your  request  for  opinion  raises  the  further  question 
whether,  if  a  member's  hospital  bill  for  room  and  board  is  $22.50  a 
day,  $17.50  of  which  is  paid  as  the  full  ward  rate  by  C.P.S.  or  Blue 
Cross,  the  Health  Service  System  is  liable  to  pay  the  other  $5.   In 
^  opinion  the  System  is  so  liable.   Section  30  of  Plan  I  states  that 
'Patients  who  so  desire  shall  be  given  semi -private  or  private  accommo- 
jdations  upon  the  payment  to  the  hospital  of  the  difference  between  the 
rate  per  day  as  set  forth  in  the  benefit  schedule  adopted  by  the 
Health  Service  Board  and  the  regular  hospital  rate  for  the  room  de- 
sired." This  section  recognizes  a  member's  right  to  obtain  more 
expensive  accommodations  than  the  Board's  benefit  schedule  provides 
for,  and  it  can  make  no  difference  to  the  System  whether  the  member 
pimself  directly  pays  the  difference,  or  has  it  paid  by  Blue  Cross 
^r  C.P.S. 

By  the  same  token,  if  a  member's  x-ray  charges  while  hos- 
pitalized are  $70,  $35  of  which  is  paid  by  C.P.S.,  the  System  is 
liable  for  the  remaining  $35. 
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A  result  contrary  to  the  above  can  be  achieved  only  by 
expressly  so  providing  in  the  Plan. 

In  the  board  and  room  example  cited  above,  each  day  for 
which  the  System  paid  $5  to  the  hospital  would  be  a  full  day's  charge 
against  the  40  days  of  hospitalization  which  are  allowed  the  member 
in  any  12-month  period.   The  System's  payment  of  any  part  of  one 
day's  hospital  charge  for  board  and  room  uses  up  one  full  day  of  the 
40  days'  hospitalization  allowance. 

In  the  above  example,  should  the  member  pay  the  hospital 
the  $5  per  day  instead  of  letting  the  hospital  bill  the  System  there- 
for, the  System  should  reimburse  the  member.   While  not  necessary  for 
the  member  to  pay  this  sum  (since  the  hospital  could  bill  the  System), 
he  should  not  be  penalized  on  account  of  making  such  payment. 

You  are  advised  accordingly. 

Respectfully  submitted. 

DION  R.  HOLM 
City  Attorney 


GEB/BJW 


To:  Walter  E.  Hook,  M.D. 
Medical  Director 
Health  Service  System 
61  Grove  Street,  Suite  305 


0:^INION  NO.    890 
October   2S,    195U 

SUBJECT:      SAIE   OP  ."'RO^EnTY:      RIGHTS   A^:ID  DUTIES    OP 
EOaFD    op  £TJ--lRVI£OR£    U1\TDER   SECTION  92 

OP  charter:. 

Gentlemen: 

This   office   is    in  receipt   of  your  request  for 
or>lnion  as   follows: 

REQUEST 

"At  its  meeting  on  October  20,  19Sk>    the 
Pinance  CoL-nmittee  reco-'inended  that  the 
TDrooosed  legislation  confirming  the  sale 
of  certain  surolus  V/ater  Department  land 
situate  in  San  Carlos,  to  a.  H.  Eredsteen, 
et  ux. ,  be  rejected  by  the  Board  of 
Sut>ervisors. 

'■'I  have  been  directed  by  the  Pinance  Committee 
to  re  uest  that  you  advise  the  Board  whether 
or  not  it  not  only  can  reject  said  highest  bid, 
but  also  can  abandon  the  sale. 

"Inasmuch  as  this  matter  will  be  before  the 
Board  of  Supervisors  for  its  action  on  Mon-^ay, 
October  25th,  your  reply  by  that  time  will  be 
deeoly  appreciated.'" 

OPINION 

The    sale    of  real  uro^erty  owned  by  the   City  and  County 
of  San  Francisco   is   governed  by  Section  92   of   the   Charter,   x>ihich 
reads   in  part   as  follows: 

"Any  real  property  owned  by  the   bity   and  county, 
exce--)ting   lands   for  oarks   and  s-uares,    may  be 
sold   on   the   reco.rmendation   of   the    officer,    board 
or   commission  in  charge    of   the   department   respon- 
sible  for   the  administration   of   such  oror^erty. 
V  hea   the  board   of    suoerviso  rs,    by   ordinance,    may 
authorize    such  sale   and   determine   that    the   -oublic 
interest   or   necessity  ciemands,    or  vjIII     ot  be 
inconvenienced  by  such   sale,    the   director   of 
property  shall  make   a  preliminary  aonraisal   of 
the    value    of   such  property.      The   director   of 
property  shall  advertise   by  publication  the   time 
and  place   of   such  proposed   sale.      He    shall  forthwith 
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report  to  the  derjartment  head  concerned  and  to  the 
supervisors  the  amount  of  any  and  all  tenders  re- 
ceived by  him.   The  supervisors  may  authorize  the 
acceptance  of  the  highest  and  best  tender,  or  they 
may,  by  ordin"a"nce,  direct  that  such  property  be~s"old 
at  public  auction,  date  of  which  shall  be  fixed  fn 
the  ordinance 7    No  sale  other  than  a  sale  at  public 
au^ti3n  stiall  be  authorized  by  the  supervisors  unless 
the  sum  offered  shall  be  at  least  ninety  per  cent  of 
the  preliminary  appraisal  of  such  property  herein- 
before referred  to." 

The  portion  of  :-ection  92  of  the  Charter  directly 
involved  in  your  re.^uest  for  opinion  is  underscored. 

A  sui-omary  of  the  proceeding  taken  pursuant  to  Section  92 
in  connection  with  the  sale  of  the  oroperty  is  as  follows: 

(1)  On  May  2i4,  195i4  the  ^^ubllc  Utilities  Commission 
adopted  Resolutioa  No.  II4318  requesting  the  Director  of  Property 
to  prepare  necessary  legislation  for  submission  to  the  Board  of 
Supervisors  authorizing  sale  at  public  auction  of  the  water 
department  property  iavolved. 

(2)  The  Board  of  Supervisors  adopted  Ordinance  No.  8708 
(Series  of  1939)  on  July  28,  19Sk   authorizing  sale  of  the  property, 
which  provides  as  follows: 

Section  1.  In  accordance  with  the  recorimendation 
of  the  Public  Utilities  Commission  as  contained 
in  its  Resolution  No.  Ilt3l8,  the  Board  of  Super- 
visors hereby  declares  that  public  interest  and 
necessity  demands  the  sale  of  the. 'following  de- 
scribed real  property  situated  in  the  County  of 
£an  Mateo,  State  of  California: 

(the  property  is  then  described) 

Section  2.  The  Director  of  Property  is  hereby 
authorized  and  directed  to  receive  tenders  at 
public  auction  for  the  sale  of  said  real  property, 
as  a  whole  or  in  portions,  subject  to  confirmation 
by  the  Board  of  Supervisors,  pursuant  to  Section  92 
of  the  City  Charter. 
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(3)   Pursuant  to  the  ordinance  the  Director  of  ^rooerty 
caused  to  be  oublished  a  notice  of  time  and  place  before  re- 
ceiving "'written  tenders  and/or  oral  bids  in  Room  282,  City 
Kail,  San  Francisco  at  9:30  A.r/^,  Thursday,  October  7,  195^4 
to  sell  the  property'' "for  not  less  than  ;' 11,500,  at  a  net  orice 
to  the  City  subject  to  confirmation  by  the  Board  of  Supervisors'', 
Thereafter  the  Director  of  ^rooerty  submitted  the  '11,500  tender 
of  Mr.  A.  K.  Bredsteen  as  the  highest  tender  received  for  the 
•:>rooerty. 

The  underscored  TDortion  of  Section  92  was  the  subject 
of  my  opinion  to  your  Honorable  Board  on  October  2i|,  I9I49, 
Opinion  No.  73  entitled  ''Authority  of  Board  of  Suoervisors  to 
Confirm  or  Reject  the  Sale  of  Surplus  v.ater  "^e^jartment  Land". 

My  conclusion  in  that  opinion  is  as  follows; 

"I  have  been  advised  that  there  is  now  an  ordinance 
before  the  Board  of  Supervisors  authorizing  the  sale 
of  the  pror)erty.   You  are  advised  that  the  Board 
under  Section  92  of  the  Charter  must  either  accept 
the  highest  and  best  tender  (or  bid)  submitted  to  it 
by  the  Director  of  "Pror)erty,  or  direct  that  the 
oror)erty  be  sold  at  public  auctionfiwoutlined  above." 

It  is  my  opinion  that  if  the  Board  of  Suoervisors  does 
not,  in  the  exercise  of  legislative  discretion,  repeal  the 
ordinance  authorizing  the  sale  of  the  prooerty  involved,  under 
Section  92  of  the  Charter  the  Board  must  either  accer)t  the 
highest  and  best  tender  submitted  to  it  by  the  Director  of 
Property,  or  direct  that  the  property  be  sold  at  -oublic  auction. 

Respectfully  submitted. 


TO:  THE  BOARD  0?  SU^..RVISORS 

Attention?  Clerk  of  the  Board 
235  City  Hall,  San  Francisco  2 

Ti''0'C/TJB 


DION  R.  HOLM 
City  Attorney 


Opinion  No.  89I 
October  26,  1951| 

SUBJECT:  POV?ER  OP  BOARD  OP  SUPERVISORS  TO  INITIATE  AN  APPROPRIATION 
ORDINANCE  PROVIDING  PLANT  FOR  INTEGRATION  AND  COORDINATION 
OP  MUNICIPAL  RAILWAY  V^ITH  FACILITIES  AND  OPERATIONS  OP  THE 
PROJECTED  INTERURBAN  TRANSIT  SYSTEM. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Among  the  recommendations  contained  in  the  report  of  the 
San  Francisco  Parking  and  Transit  Council,  recently  sub- 
mitted to  the  Board  of  Supervisors,  is  one  as  follows: 

That  the  Board  of  Supervisors  immediately 
provide  funds  in  the  amount  of  vllSjOOO  for 
a  study  of  all  San  Pranciscp  phases  of  rapid 
transit  so  that  San  Francisco's  part  will  be 
ready  when  the  interurban  report  comes  out. 

"Pursuant  to  this  recommendation  of  the  Council,  on  Tuesday, 
September  7*  1954*  Supervisor  Halley  introduced  and  there 
was  referred  to  the  Finance  Comviittee,  the  following  motion: 

That  the  Clerk  of  the  Board  be  authorized  and 
directed  to  initiate  a  request  for  supplemental 
appropriation  of  §i|.5,000,  from  such  funds  as  are 
available  for  the  purpose,  to  provide  plans  for 
the  integration  and  coordination  of  facilities 
and  operations  of  the  San  Francisco  Railway  with 
facilities  and  operations  of  the  projected  inter- 
urban transit  system, 

"When  this  matter  was  considered  by  the  Finance  Committee 
at  its  meeting  on  Wednesday,  September  8th,  the  question  was 
raised  concerning  authority  of  the  Board  of  Supervisors  to 
initiate  a  request  for  supplemental  appropriation  for  the 
purposes  indicated  in  the  motion  quoted  above, 

"As  soon  as  conveniently  possible  will  you  please  render 
your  opinion  indicating  whether  or  not  a  request  for  a  sup- 
plemental appropriation  for  the  purposes  indicated  in  the 
motion  hereinabove  set  forth  may,  properly,  be  initiated  by 
the  Board  of  Supervisors," 
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OPINION 


The  charter  of  the  City  and  County  of  San  Francisco  is  not  a  grant 
of  power  to  the  City  but  a  limitation  thereon,  (West  Coast  Advertis- 
ing Company  vs.  San  Francisco,  li|.  Cal,  2d  ^16,   526, ) 

Section  9  of  the  charter  of  the  City  and  County  of  San  Francisco 
recites: 

"SECTION  9»  The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other  offi- 
cials, boards  or  commissions  by  this  charter,  shall  be 
vested  in  the  board  of  supervisors  .  .  .  ." 

Section  121  of  the  charter  reads,  in  part,  as  follows: 

"SECTION  121.   The  public  utilities  commission  shall 
have  charge  of  the  construction,  management,  supervi- 
sion, maintenance,  extension,  operation  and  control  of 
all  public  utilities  and  other  properties  used,  owned, 
acquired,  leased  or  constructed  by  the  city  and  county, 
including  airports,  for  the  purpose  of  supplying  any  pub- 
lic utility  service  to  the  city  and  county  and  its  inhab- 
itants, to  territory  outside  the  limits  of  the  city  and 
county,  and  to  the  Inhabitants  thereof, 

"The  commission  shall  locate  and  determine 
the  character  and  type  of  all  construction  and  additions, 
betterments  and  extensions  to  utilities  under  its  control, 
and  shall  determine  the  policy  for  such  construction  or 
the  making  of  such  additions,  betterments  and  extensions 
from  the  public  funds  \ander  its  jurisdiction;  provided 
that  in  each  such  case  it  shall  secure  the  recommendation 
of  the  manager  of  utilities*  which  shall  be  presented  in 
writing  and  shall  include  analyses  of  cost,  service  and 
estimated  revenues  of  all  proposed  or  feasible  alternatives 
in  cases  where  it  Is  deemed  by  the  manager  that  such  altern- 
atives exist," 

Prom  a  reading  of  the  purposes  for  which  the  expenditure  will  be 
used,  as  set  forth  in  your  request,  I  conclude  that  this  is  a  matter 
exclusively  within  the  control  of  the  -ubllc  Utilities  Commission, 
as  set  forth  in  Section  121,  supra.  Therefore,  I  advise  you  that 
the  request  for  the  supplemental  appropriation  for  this  purpose  must 
originate  with  the  ^ublic  Utilities  Commission. 
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In  answering  your  request,  and  advising  you  In  the  mat  ter  above 
stated,  I  am  fully  aware  of  the  language  In  the  case  of  San  Francisco 
V.  Boyd,   17  Cal,  2d  606,  where  the  Supreme  Court  stated,  at  page 
616,  the  following: 

"Suffice  It  to  say  that  the  delegation  of  the  several 
powers  of  administration  to  officers,  boards  and  com- 
missions was  not  Intended  by  the  framers  of  the  charter 
to  deprive  the  board  of  supervisors  of  the  power  of 
legislating  on  behalf  of  the  city  and  coxinty." 

However,  I  must  conclude  from  the  propositions  that  are  recited  in 
the  request  that  the  survey  contemplated  here  is  not  being  conducted 
for  the  purpose  of  advising  the  Board  of  Supervisors  as  to  what  leg- 
islation may  be  necessary,  such  as  a  charter  amendment,  a  bond, 
issue,  etc.   The  purpose  for  which  the  plans  will  be  drawn  is  to 
make  available  information  to  the  Public  Utilities  Commission  as 
to  where  the  physical  connections  should  be  made  between  the 
projected  interurban  transit  system  and  the  existing  utility,  the 
Municipal  Railway, 

Very  truly  yours, 


DION  R.  HOLM 
BJW/tJB  City  Attorney 


TO:   BOARD  OP  SUPERVISORS 

Attention:  Mr.  John  R.  McGrath,  Clerk 
235  City  Hall,  San  Francisco  2 

CC:   SUPERVISOR  JAMES  LEO  HALLEY 

235  City  Hall,  San  Francisco  2 


OPINION  NO.  892 
November  1,  195^ 


SUBJECT:   PILINGS  UNDER  C.C.P.  710;  REFUNDS  OP  RETIREMENT 
SYSTEM  CONTRIBUTIONS  AS  EXEMPT  PROM  EXECUTIONj 
PRIORITY  BETliEEN  PILINGS. 


Dear  Sir: 

I  have  your  request  for  opinion  as   follows: 

REQUEST 

"Mr.  Dale  L.  Urie,  employed  under  limited  tenure 
with  the  Municipal  Railway,  resigned  from  his  work  and 
executed  a  request  for  release  from  limited  tenure 
on  July  27,  195^ •   On  the  same  day,  he  applied  to  the 
Retirement  System  for  a  refund  of  his  Retirement  System 
contributions,  amounting  to  ■^;.250.00. 

"On  August  2,  195^,  the  Retirement  System  received 
a  letter  from  the  I-.unicipal  Railxjay,  dated  July  31  >  195^, 
indicating  I^r.  Urie's  limited  tenure  terminated  July  27, 
19Sk*      On  August  L|.,  195U,  '^'^»   Urie  executed  a  power  cf 
attorney  with  the  Retirement  System,  appointing  another 
to  accept  warrants  due  him. 

"On  August  30,  1954,  ^J   office  received  two  filings 
under  section  710  of  the  Code  of  Civil  Procedure;  i.e.: 

"Garcia  v.  Urie  -  Small  Claims,  City  and  County 

of  San  Francisco  -  ,^^d,l$ 

"Tri-City  Credit  Bureau  v.  Urie  -  Municipal 

Court  No.  Jud .  Dist.,  San 
Mateo  Co.  -  ^1, 325.32. 

'■'On  September  16,  195U,  "^y  office  received  authoriza- 
tion from  the  Retirement  System  to  issue  the  ^250  Retire- 
ment System  Refund,  but  on  the  same  day  we  received 
another  710  filing;  i.e.: 

"Bowers  v.  Urie  -  Municipal  Court,  San  Francisco  - 

^116.  i;5 

"Please  advise  me  which  filing  or  filings  under  Code 
of  Civil  Procedure  section  710  are  to  be  acted  upon." 
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OPINION 


Except  possibly  in  cases  of  delinquent  alinony  or  child 
support,  refunds  of  Retirement  System  contributions  are  wholly 
exempt  from  execution.   (C.C.P.  sec.  690.23;  see  Opinion  No,  757* 
December  I8,  1953)  However,  the  court,  not  the  controller,  declares 
the  exemption  and  it  is  the  controller's  ministerial  d\ity  to  pay  the 
moneys  into  court  when  the  filing  under  C.C.P.  sec.  710  has  been 
perfected  and  payment  has  become  due.   (Opinion  No.  757>  December  I8, 
1953)   It  is  the  duty  of  the  court  to  pay  to  the  judgment  debtor 
moneys  which  are  exempt  from  execution.   (C.C.P.  sec.  710(c)) 

On  August  30,  195i+»  the  refund  v;as  ov/ing  and  unpaid  and 
hence  subject  to  a  sec.  710  filing. 

In  cases  of  successive  levies  of  attachraent  or  execution, 
the  first  in  time  prevails.   (3  Cal.  Jur.  i|88;  11  Cal.  Jur.  71-72) 
While  I  find  no  case  precisely  in  point  (but  see  Payne  v.  Baehr, 
153  Cal.  l+i+l,  kkk)  f    it  is  my  opinion  that  by  analogy  the  same  rule 
should  apply  to  successive  filings  under  C.C.P.  sec.  710. 

Thus,  if  the  filing  in  the  case  of  Tri-City  Credit  Bureau 
V.  Urie  was  first  in  time,  the  entire  ji?250  should  be  'forwarded  to 
the  San  Mateo  County  I-Iunicipal  Court.   If  the  first  filing  was  that 
in  Garcia  v.  Urie,  $58.15  should  be  forwarded  to  the  San  Francisco 
Municipal  Court,  the  remainder  to  the  San  liateo  Court.   In  any  event 
there  would  be  no  funds  left  with  which  to  respond  to  the  filing  in 
Bowers  v.  Urie. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


geb/tjb 

TO:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 

cc:  Raymond  J.  Arata 

Judge  of  the  Municipal  Court 
San  Francisco 

Thomas  L.  Bocci,  Jr. 

Judge  of  the  Municipal  Court 

South  San  Francisco 


OPINION  NO.    893 
November  1,    1954 

SUBJECT:      VALIDITY   OP  CONSTRUCTION   OP  DWELLING   ON  CITY 

Airo   COUNTY  PUBLIC   UTILITY  EASEMENT;    RIGHTS  AI\ID 
LIABILITIES   OP   CITY  AND   O'dNER    OP   PROPERTY  AND 
EFFECTIVENESS   OF  HOLD  HARMLESS  AGREEMENT 

Gentlemen: 

I  have  yo\ir  request  for  an  opinion  as  follows: 

REQUEST 

"At  the  present  time,  there  is  pending  before  the 
Public  Buildings,  Lands  and  City  Planning  Committee  a 
proposal  to  grant  permission  to  the  ovmer  of  Lot  IP, 
Block  2130,  to  construct  a  dwelling  thereon  over  and 
above  a  utility  easement.  The  proposed  legislation  also 
contains  a  hold  harmless  clause  whereby  the  o^^er  states 
that  he  will  hold  the  city  harmless  from  any  and  all 
actions  for  damages  caused  by  the  breakage  or  disruption 
of  any  of  the  subsurface  facilities. 

"It  will  be  appreciated  by  the  Committee  if  you 
will  reviev/  the  easement  deed  and  supply  information  as 
to  the  rights  and  liabilities  of  both  the  city  and  the 
owner  and  the  validity  of  constructing  over  the  easement." 

OPINION 

The  easement  deed  to  which  you  refer  grants  to  the  City 
and  Co\mty  of  San  Francisco  an  easement  in  the  subject  property  in 
the  following  terms: 

"The  following  easement  of  the  right  of  way  through 
and  over  land  situated  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  more  particularly  described 
as  follows,  to  wit: 

(Legal  description  of  property) 

"The  easement  of  the  right  of  way  hereby  granted  is 
for  the  purpose  of  construction,  operation  and  maintenance 
of  sewer,  telephone  lines,  electric  transmission  lines, 
gas  pipe  lines  and  water  pipe  lines. 

"To  have  and  to  hold  the  said  easement  unto  the 
party  of  the  second  part  and  to  its  successors  and  assigns 
forever. 

"It  is  hereby  linderstood  and  agreed  that  the  grantee 
shall  have  the  right  to  transfer  any  of  the  rights  under 
the  above  easement  to  any  public  utility  corporation  for 
the  exclusive  purposes  granted  in  the  above  easement." 
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As  can  be  seen  from  the  wording  of  the  grant  the  city  has 
an  easement  for  the  construction,  operation  and  maintenance  of  the 
specified  utilities  both  through  and  over  the  described  land.  The 
city  therefore  has  the  right  to  prohibit  the  erection  of  the  dwelling 
on  the  easement  and  the  owner  must  first  secure  permission  from  the 
Board  of  Supervisors  before  constructing  such  dwelling.  As  to  the 
question  of  permitting  the  erection  of  struct-ures  on  its  easements 
in  an  opinion  rendered  to  your  Board  on  August  20,  195l»  #423*  on  a 
.particular  set  of  facts  I  pointed  out  as  follows: 

"The  City  therefore  has  the  basic  power  to  order  the 
improvement,  but  whether  the  power  should  be  exercised  in 
this  particular  instance  depends  on  the  extent  to  which 
the  stairway  would  endanger  or  vjould  interfere  with  proper 
repair  and  maintenance  of  the  sewer.   It  is  a  duty  of  the 
City  to  provide  proper  sewage  disposal  facilities  and  it, 
of  course,  has  a  correlative  duty  to  properly  maintain  and 
repair  the  sewers  when  once  constructed,  a  duty  in  which 
the  members  of  the  public  served  by  the  sewer  have  a  defi- 
nite interest.  The  City,  in  light  of  this  responsibility, 
prohibits  any  obstruction  of  its  sewer  easements  through 
private  property  that  would  interfere  with  sewer  repair  and 
maintenance,  and  cannot  be  in  the  position  of  itself  con- 
structing or  permitting  the  construction  of  an  improvement 
on  its  own  property  that  would  prevent  or  hinder  performance 
of  this  public  duty.  The  essential  question,  then,  is  one  of 
fact  to  be  determined  by  the  Board  and  the  Department  of 
Public  IJorks,  and  that  is,  whether  the  stairway  and  proper 
access  for  sewer  repair  and  maintenance  can  co-exist." 

You  will  note  that  I  pointed  out  in  this  opinion  that  you 
had  the  power  to  permit  the  erection  of  the  stairway  over  the  sewer 
easement  provided  there  was  no  interference  with  repair  and  main- 
tenance. However,  it  must  be  considered  that  a  stairway  is  quite 
a  different  structure  from  a  dwelling  and  further  that  a  public 
stairway  is  itself  a  public  use  of  benefit  to  the  general  public. 

It  has  been  my  uniform  policy  as  legal  advisor  to  the 
City  and  Goxmty  to  advise  against  granting  permission  for  the 
erection  of  permanent  private  structures  on  city  easements,  even 
though  the  power  to  grant  such  permission  exists,  and  I  so  advise  in 
this  case  for  the  following  reasons: 

1.  The  erection  of  the  dwelling  on  the  easement 
could  later  give  rise  to  the  contention,  possibly  success- 
fully, that  there  was  an  extinguishment  of  the  above  sur- 
face easement  enjoyed  by  the  City  and  Goxmty  in  the  subject 
property.  As  stated  in  1?  Cal.  Jur.  2d,  p.  lij.8: 


OPINION  NO.  893 
November  1,  1954 
Page"3. 

"An  easement  is  extinguished  by  the 
performance  of  any  act,  on  either  the  domi- 
nant or  servient  estate,  by  the  owner  of 
the  easement,  or  with  his  assent,  which  is 
incompatible  with  its  nature  or  exercise." 

It  could  very  well  be  that  at  some  time  in  the  future  either 
the  city  itself  or  a  public  utility  would  find  it  necessary 
to  use  the  above  surface  space  for  utility  pvirposes  and  would 
then  be  faced  with  the  above  mentioned  contention  that  the 
easement  had  been  extinguished  or  that  the  city  had  allowed 
the  expenditure  of  a  considerable  sum  of  money  for  the 
erection  of  a  dwelling  in  the  easement  space  and  was  now 
estopped  from  asserting  a  right  to  use  the  space  occupied 
by  the  dwelling  as  well  as  any  space  above  the  dwelling, 
the  use  of  which  for  utility  purposes  would  constitute 
a  hazard  to  the  dwelling. 

2.  The  possibility  of  there  being  an  increased  liability 
on  the  city  and  coimty.   If  the  erection  of  the  structure  would 
in  any  way  interfere  with  proper  and  expeditious  maintenance 
and  repair  when  necessary  and  as  a  result  damage  to  property 
occurred  there  would  definitely  be  an  increase  in  the  possi- 
bility of  liability  on  the  City  and  County. 

The  hold  harmless  agreement  clause  in  the  resolution 
merely  provides  for  an  agreement  to  hold  the  city  harmless 
from  claims  by  the  owner  of  the  particular  property.   It 
has  no  effect  on  the  possible  liability  of  the  city  to  others 
who  are  served  by  the  utilities.  There  is  also  a  considerable 
question  as  to  the  effectiveness  of  the  agreement  in  binding 
successive  owners  of  the  particular  property. 

3.  Possible  claims  by  the  utilities  having  power  lines 
running  through  the  easement  that  any  rights  they  have  in  the 
said  easement  have  been  invaded  by  permission  to  construct  the 
dwelling  thereon.  This  particular  objection  could  of  course  be 
obviated  by  the  securing  of  full  releases  from  the  utilities  in- 
volved if  the  case  were  otherwise  proper  for  granting  the 
requested  permission. 

You  are  thus  advised. 

Respectfully  submitted. 


cjb/bjvi 

fo:  Board   of  Supervisors 
235  City  Hall 
Attn,:    John  R.  McGrath,  Clerk 


DION  R.    HOLM 
City  Attorney 


Opinion  No.  89.^ 
November  2,  195^ 

SUBJECT:  HEALTH  SERVICE,  PAYMENT  OF  CLAIM  ARISING  FROM  INJURIES 
AS  TO  T'TilCH  DEPENDENT  OF  iyEi'lBER  HAS  RLCEIVED  COMPENSA- 
TION  FROM  THIRD   PARTY  BY  JUDGMENT    OR   SETTLE i'ffiNT. 

Dear  Sir: 

I  have  your  request   for  opinion  as  follows: 

REQUEST 

"Pursuant   to   instructions  of  the  Health  Service   Board, 
your  opinion  is   requested  as  to  whether   or  not  payment 
may  be   denied  for  the  enclosed  claim  for   services  rend- 
ered the   above-entitled  member,    and  for  future    claims 
relative   to  the    same   condition.      A   copy  of   the    compro- 
mise  release   and  dismissal   of  the   injury  suit   is  hereby 
appended." 

OPINION 

The  documents  attached  to  your  request  indicate  that  the  claim  is 
for  medical  services  rendered  to  a  dependent  member  of  the  System. 
She  sustained  injuries  in  an  automobile  accident.   Settlement  of  her 
claim  against  the  driver  of  the  car  in  which  she  was  riding  was 
effected  for  C3»250,  a  portion  of  which  was  paid  as  a  fee  to  the 
attorney  who  represented  her  in  the  settlement. 

The  Health  Service  System's  Plan  I  at  all  pertinent  times  has  pro- 
vided that,  "Vhenever  through  the  act  or  omission  of  another  person 
a  subscriber  of  Plan  I  suffers  an  illness  or  injury  resulting  in  a 
legal  claim  by  said  subscriber  against  such  other  person  for  damages, 
the  Health  Service  System  shall  be  subrogated  to  such  claim  to  the 
extent  of  the  reasonable  value  and  of  a  reasonable  charge  for  such 
medical  care  and  services  as  have  been  rendered  said  subscriber  by 
said  Plan  I,  and  said  subscriber  shall  be  liable  to  the  Health  Serv- 
ice System  for  such  reasonable  value  and  charges  from  any  sum  col- 
lected as  damages  from  such  other  person  whether  by  action,  settle- 
ment or  in  any  other  manner."   (Sec.  36,  old  Plan  I;  sec.  3I,  new 
Plan  I) 

If  the  above  quoted  provision  were  absent  from  Plan  I  there  is 
authority  indicating  that  the  settlement  might  not  inure  to  the 
benefit  of  the  Health  Service  System  (Garter  v.  Metropolitan  Life 
Ins.  Co..  ij.7  Ga.  Aop.  367,  I70  S.E.  535)  although  there  is  other 
authority  that  "if  insured  receives  satisfaction  or  part  satisfaction 
for  his  loss  from  another  source,  as  for  instance  from  a  wrongdoer 
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who  has  caused  the  loss,  .  .  .  the  amount  so  received  will  be 
applied  in  full  or  partial  discharge  of  the  policy,"   (I4.6  C.J.S, 
11+9-150) 

Inasmuch  as  Plan  I  provides  that  when  a  member  collects  damages  from 
a  tort  feasor,  the  member  must  reimburse  the  System  therefrom  for 
what  it  reasonably  expends  for  his  medical  care  resulting  from  the 
tort,  it  is  my  opinion  that  the  claim  under  consideration  as  well  as 
future  claims  arising  from  the  same  condition  should  be  denied.   It 
would  be  idle  for  the  System  to  pay  the  claim  because  the  member 
would  become  immediately  liable  to  repay  the  amount  thereof  to  the 
System,  assuming,  of  course,  that  the  cost  of  medical  care  rendered 
by  reason  of  the  tort  has  not  exceeded  the  net  amount  recovered  by 
the  member  in  settlement. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
GEB/BJV/  City  Attorney 


TO:  WALTER  E.  HOOK,  M,D, 
Pealth  Service  Sygitem 
')!  Grove  Street,  Suite  30^ 
san  Francisco  2,  California 


OPi^NION  NO.  895 
November  3^  195^ 


SUBJECT:   LEGALITY  OP  PROPOSED  MILK  CODE, 


Gentlemen: 

You  have  requested  the  opinion  of  this  office  as  to  the 
legality  of  the  above-entitled  Milk  Code,  a  copy  of  which  is  now 
in  your  file.  File  No.  12123.  From  information  given  to  me  it  is 
indicated  that  your  inquiry  as  to  the  Milk  Code  is  confined  to  the 
deletion  of  any  provision  for  local  pasteurization. 

OPINION 

As  stated  in  my  opinion  No.  2U8,  dated  September  12,  1950 
(copy  attached),  the  legality  of  the  present  provision  of  our 
Health  Code  that  "all  milk  .  .  .  intended  for  human  consumption 
in  San  Francisco  shall  be  pasteurized  in  San  Francisco"  was  sus- 
tained primarily  on  the  basis  of  WITT  v.  KLIMM  (1929),  97  C.A. 
131,  in  which  the  court  held  that  the  Pure  Milk  Law  of  California 
does  not  prohibit  the  enactment  of  additional  local  regulations 
so  long  as  they  are  not  in  themselves  pernicious,  as  being 
unreasonable  or  discriminatory  or  in  conflict  with  the  State  law 
on  the  subject. 

However,  in  view  of  various  substantial  changes  in  the  State 
law  and  a  long  line  of  court  decisions  subsequent  to  the  WITT  case, 
in  particular,  DEAN  MILK  CO.  v.  CITY  OP  MADISON.  3^0  U.S. 3^9  (1951), 
in  which  substantially  similar  provisions  of  other  cities  have  been 
held  invalid  (cf.  cases  listed  in  my  opinion  No.  248),  I  further 
stated  in  my  opinion  No.  248  that  the  provision  of  our  ordinance 
was  of  dubious  validity  since  most,  if  not  all,  milk  distributors 
would  be  able,  by  reason  of  their  improved  methods  of  transportaJe- 
^ion  and  production,  to  negative  the  only  basis  upon  which  the  pro- 
vision in  question  could  be  sustained.   That  is,  that  milk  pasteur- 
ized elsewhere  might  be  ineffective  when  distributed  locally. 

It  is  my  present  opinion,  therefore,  in  view  of  the  various 
authorities  cited  in  my  previous  opinion  and  those  rendered  subse- 
quent thereto,  that  the  provision  in  the  present  Health  Code 
requiring  local  pasteurization  is  invalid  and  at  the  same  time 
unenforceable  in  view  of  existing  methods  of  production  and  trans- 
portation by  the  various  milk  producers  and  distributors. 

In  addition,  adequate  safeguards  are  available  under  the 
present  provisions  of  both  State  laws  and  Municipal  ordinances  to 
cope  with  any  situation  arising  from  or  through  the  deletion  of  any 
local  pasteurization  requirements. 
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There  is,  therefore,  no  objection  to  the  elimination  of  the 
pasteurization  requirement  from  the  proposed  "Milk  Code." 

Respectfully  submitted^ 
DION  R.  HOLM,  City  Attorney. 

SEY/TJB 

Enclosure 

TO:   BOARD  OF  SUPERVISORS 

Public  Health  &  Welfare  Committee 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath. 
Clerk  of  the  Board. 


opinion  No.  248 
September  12,  1950 

SUBJECT:  VALIDITY  OP  REQUIREMENT  OP  HEALTH  CODE  THAT  MILK  SOLD  IN 
SAN  PRANCISCO  BE  PASTEURIZED  V/ITHIN  CITY  LIMITS 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"Will  you  please  advise  this  office  as  to  whether  under 
present  state  law  the  City's  requirement  by  ordinance  that 
milk  sold  In  San  Pranclsco  be  pasteurized  within  the  City 
limits  is  valid  or  if  now,  milk  properly  pasteurized  in  another 
community  might  be  distributed  in  San  Pranclsco. 

"It  is  my  \anderstandlng  that  the  position  of  the  State 
Department  of  Agriculture  is  that  a  provision  of  a  local  ordi- 
nance requiring  pasteurization  within  a  limited  area  is  no 
longer  effective." 

OPINION 

The  provision  of  our  Health  Code  to  which  you  refer  was  held 
valid  and  a  proper  exercise  of  the  police  power  in  the  case  of  WITT 
V.  KLIMM,  97  Cal.  App.  131,  decided  by  the  District  Court  of  Appeal 
In  1929.  At  that  time  the  said  provision  read  as  follows: 

"All  milk  Intended  for  hioman  consumption,  in  San 
Pranclsco,  that  comes  from  cows  that  have  not  passed 
the  tuberculin  test,  except  when  sold  in  bulk  to  the 
wholesale  trade,  shall  be  pasteurized  in  San  Pranclsco 
in  accordance  with  the  method  set  forth  herein." 

It  now  reads : 

"All  milk  except  certified  milk  Intended  for  human 
consumption  in  San  Francisco  shall  be  pasteurized  in  San 
Pranclsco  in  accordance  with  the  methods  set  forth  herein." 

Since  the  decision  in  the  WITT  case,  there  have  been  substan- 
tial changes  in  the  State  law  and  a  fairly  extensive  line  of  court 
decisions  in  which  substantially  similar  provisions  of  ordinances 
of  other  cities  have  been  held  Invalid.   In  the  case  of  LA  FRANCHI 
V.  SANTA  ROSA,  8  Cal.  (2d)  331  (1937),  the  Supreme  Court  considered 
the  following  provision  of  an  ordinance  of  the  City  of  Santa  Rosa: 
"It  shall  be  unlawful  for  any  person  to  sell,  offer  for  sale,  dis- 
tribute or  have  in  his  possession  for  sale  or  distribution  within 
the  City  of  Santa  Rosa  any  milk  Intended  for  human  consumption  which 
has  been  pasteurized  outside  the  corporate  limits  of  the  city."  The 
court  held  such  provision  invalid  in  its  application  to  the  plaintiff 
who  owned  a  pasteurizing  plant  located  five  miles  from  the  City  of 
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Santa  Rosa.  The  court  distinguished  the  WITT  case  by  pointing  out 
that  in  the  WITT  case  milk  was  being  brought  into  the  city  from 
another  inspection  district,  whereas,  in  the  case  it  had  under  con- 
sideration, the  appellant's  business  was  located  within  the  inspec- 
tion district  of  the  City  of  Santa  Rosa. 

To  the  same  effect  was  the  case  of  VAN  GAMMEREN  v.  CITY  OP 
FRESNO,   51  Cal.  App.   (2d)  235  (19^2),  in  which  the  District 
Court  of  Appeal  held  that  the  City  of  Fresno  could  be  enjoined  from 
enforcing  a  similar  ordinance  of  the  City  of  Fresno  against  the 
plaintiff  who  owned  a  pasteurizing  plant  located  four  miles  from 
the  City  of  Fresno  and  who  desired  to  sell  the  product  of  his  plant 
in  Fresno.  The  court  pointed  out  that  plaintiff's  plant  was  inspec- 
ted by  the  City  of  Fresno's  inspection  officers  and  distinguished 
the  WITT  case  in  the  same  manner  as  the  court  did  in  the  LA  PRANCHI 
case. 

In  the  case  of  MERIDIAN,  LTD.  v.  SIPPY,  5^  Cal.  App.  (2d)  2l4 
(Aug.  1942),  the  District  Court  of  Appeal  held  invalid  that  portion 
of  an  ordinance  of  the  City  of  Stockton  which  provided:   "In  no. case 
shall  a  permit  be  issued  to  any  person,  firm,  assocation  or  cor- 
poration to  sell  .  .  .  any  milk  in  the  city  of  Stockton  unless  the 
dairy,  source  of  supply  or  place  of  origin  is  regularly  inspected  by 
the  health  officer  or  his  authorized  representatives."  The  court 
concluded  that  this  ordinance  conflicted  with  the  state  law  govern- 
ing the  Inspection  of  milk  and  was  therefore  invalid. 

More  recently  in  1948  the  Superior  Court  of  Sonoma  County  en- 
joined the  enforcement  of  an  ordinance  of  the  City  of  Santa  Rosa 
which  provided  that  no  pasteurized  milk  could  be  sold  in  the  City 
of  Santa  Rosa  which  had  not  been  pasteurized  in  a  plant  located 
within  ten  miles  of  the  City  Hall  of  the  City  of  Santa  Rosa,  and  in 
1949  the  Superior  Court  of  Solano  County  enjoined  the  enforcement 
of  ordinances  of  the  City  of  Vallejo  and  Benicia  which  sought  to 
prohibit  the  sale  of  pasteurized  milk  in  the  city  that  had  not  been 
pasteurized  within  the  city  limits.   In  these  Superior  Court  cases 
the  milk  was  pasteurized  in  other  inspection  districts. 

The  foregoing  court  decisions  since  the  WITT  case  holding  in- 
valid and  enjoining  the  enforcement  of  ordinances  substantially 
identical  to  ours  did  so  on  two  major  grounds:  That  such  ordinances 
conflicted  with  paramount  state  law  and  that  they  created  unlawful 
trade  barriers  being  unsupported  by  any  proper  legislative  objec- 
tives relating  to  the  public  health  and  safety. 

Again  adverting  to  the  WITT  case,  I  note  that  the  main  consid- 
eration of  the  court  was  the  right  of  the  city  to  inspect  its  own 
milk  supply.   In  its  opinion,  the  court  points  out: 
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"If  petitioners'  contention  be  sound  and  the  Health 
Department  of  the  City  and  County  of  San  Francisco  be  re- 
quired to  go  to  Colma  and  there  Inspect  petl toners'  pas- 
teurization plant,  there  would  be  nothing  to  prevent  all 
outside  dealers  In  milk  from  requiring  the  same  thing,  and 
the  Health  Department  would  be  called  upon  to  .make  Inspec- 
tions of  pasteurization  plants  in  many  of  the  other  counties 
of  the  state,  such  as  Alameda,  Solano,  Contra  Costa  and  pos- 
sibly others.  It  goes  without  saying  that  such  a  requirement 
of  the  Health  Department  would  not  only  be  unreasonable  and 
exceedingly  expensive,  but  it  would  seriously  Impair,  if  not 
wholly  destroy,  the  efficiency  of  the  entire  Inspection  ser- 
vice." 

At  that  time  the  state  law  on  the  particular  question,  Sectlcn 
5,  Statutes  1927,  p.  19^4  (1927  Pure  Milk  Law)  provided  ''That  a  per- 
son, firm,  corporation  or  association,  which  is  authorized  to  sell 
market  milk  within  the  Jurisdiction  of  a  milk  inspection  service  may 
sell  market  milk  from  the  same  supply,  of  the  same  quality.  In  simi- 
lar containers,  and  under  the  same  label  in  territory  outside  the 
Jurisdiction  of  any  mallk  inspection  service,  if  local  ordinances  are 
not  thereby  violated,  and  also  in  territory  within  the  jurisdiction 
of  any  other  milk  inspection  service.  If  the  consent  of  said  other 
milk  inspection  service  has  been  previously  obtained."  (Emphasis 
added)  Subsequently,  this  section  of  the  law  was  amended  and  is  now 
Section  476  of  the  Agricultural  Code,  which  reads  as  follows: 

"Sec.  476.   SUPERVISION  OP  SALE  OP  GUARANTEED  OR 
GRADE  A  MILK:   PERMIT:   SALE  OP  UNGRADED  MARKET  MILK. 
It  is  unlawful  to  sell  any  milk  as,  or  under  the  repre- 
sentation of,  guaranteed  or  grade  A  milk,  except  under  the 
supervision  of  a  milk  Inspection  service  approved  by  the 
director  or  established  and  conducted  by  the  director.   A 
person  authorized  to  sell  market  milk  within  the  jurLsdc- 
tlon  of  a  milk  Inspection  service  may  sell  market  milk  from 
the  same  supply,  of  the  same  quality,  in  similar  containers, 
and  under  the  same  label  in  territory  outside  the  Jurisdic- 
tion of  any  milk  inspection  service,  if  local  ordinances, 
not  in  conflict  with  the  provisions  of  this  division,  are 
not  thereby violated,  and  also  in  territory  within  the 
Jurisdiction  of  any  other  milk  inspection  service;  pro- 
vided, that  a  permit  in  accordance  with  Sections  506  and 
507  has  been  previously  obtained.   It  is  unlawful  to  sell 
in  any  city  or  county  or  any  combination  of  cities  and 
counties  in  which  a  milk  Inspection  service  has  been  estab- 
lished, either  by  or  with  the  approval  of  the  director,  any 
market  milk  other  than  graded  milk  as  provided  in  this 
division." 

Also  pertinent  are  the  provisions  of  Section  50O  of  the  Agri- 
cultural Code,  which  read: 
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"Sec.  500.   DELIVERY  OR  SALE  OP  MARKET  MILK  WITHIN 
JURISDICTION  OP  TWO  OR  MORE  CITIES  OR  COUNTIES:   DESIGNA- 
TION OF  COUNTY  OR  CITY  TO  CONDUCT  INSPECTIONS:   MATTERS 
TO  BE  CONSIDERED:   LOCAL  ORDINANCES  NOT  TO  BE  VIOLATED: 
ENFORCEMENT.   Whenever  a  producer  or  distributor  delivers 
or  sells  market  milk  within  the  Jurisdiction  of  two  or 
more  cities  or  counties,  the  director,  after  an  investi- 
gation and  consultation  with  the  health  officer  of  each 
county  and  city  Involved,  shall  designate  the  county  or 
city  which  shall  conduct  the  dairy  farm  and  milk  products 
plant  Inspection.   The  director,  in  making  such  designation, 
shall  in  addition  to  other  matters  considered  by  him,  take 
into  consideration  the  geographical  convenience  of  each 
county  and  city  rendering  such  inspection,  and  the  percent- 
age of  market  milk  and  milk  products  sold  or  delivered 
within  each.   All  market  milk  and  milk  products  so  in- 
spected may  be  sold  and  delivered  within  the  jurisdiction 
of  any  county  and  city;  provided,  that  applicable  local 
ordinances  of  such  county  or  city  are  not  thereby  violated. 
The  covinty  or  city  designated  by  the  director  to  render 
such  inspection  shall  enforce  all  applicable  local  ordi- 
nances of  each  county  and  city  into  which  such  market  milk 
and  milk  products  are  sold  or  delivered." 

and  the  following  provision  of  Section  490: 

"Sec.  490.   APPROVED  MILK  INSPECTION  SERVICES: 
DEFINED:   AUTHORITY  OP  MUNICIPALITY  OR  COUNTY  TO  FIX 
HIGHER  STANDARDS.   For  the  purpose  of  this  division 
'approved  milk  inspection  service'  means  a  milk  inspec- 
tion unit  and  laboratory  maintained  in  connection  with  a 
county  or  city  or  combination  of  either  or  both  for  the 
purpose  of  grading  and  inspecting  market  milk  produced 
for  shipment  to  and  sale  or  distribution  within  the 
Jurisdiction  of  such  approved  milk  inspection  service, 
conformable  to  the  provisions  of  this  division  and  the 
rules  and  regulations  established  by  the  director,  which 
Inspection  service  shall  be  approved  in  writing  by  the 
director. 

"No  provision  of  this  division,  except  subdivision 
(b)  of  Sec.  492,  or  any  rule  and  regulation  of  the  direc- 
tor is  a  limitation  on  the  power  of  a  municipality  or 
county  to  provide  for  reasonable  additional  regulations, 
not  in  conflict  therewith,  requiring  standards  higher 
than  the  minimum  requirements  for  the  grades  of  market 
milk  established  in  this  division;  but  amy  municipal  or 
county  ordinance  or  regulation  requiring  higher  standards 
for  milk  fat  .  and  solids  not  fat  than  those  established 
in  this  division  shall  apply  only  to  market  milk  after 
standardization  by  a  milk  distributor." 
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It  appears  clear  that  under  the  foregoing  provisions  of  the 
state  law,  the  cities  do  not  have  the  present  right  to  inspect  their 
entire  milk  supply  at  its  place  of  origin  so  this  prop  of  the  WITT 
decision  has  been  removed  by  the  Legislature.   Thus  emasculated  of 
its  primary  objective,  are  there  other  legislative  objectives  of  the 
requirement  of  local  pasteurization  relating  to  the  preservation 
and  safeguarding  of  the  public  health  upon  which  its  validity  may 
be  predicated?   Specifically  stated:   is  milk  that  is  pasteurized 
elsewhere  as  pure  and  as  wholesome  and  is  the  pasteurization  as  ef- 
fective in  accordance  with  the  standards  of  our  ordinance  when  sold 
in  San  Francisco  as  when  originally  pasteurized?  If  this  question 
were  to  be  answered  in  the  negative  and  it  could  be  shown  that  by 
reason  of  transportation  to  the  city  the  pasteurization  necessarily 
or  would  reasonably  tend  to  lose  its  effectiveness,  then  I  believe 
that  there  would  be  a  present  basis  for  enforcement  of  the  require- 
ments of  the  ordinance  that  the  milk  be  pasteurized  or  re-pasteur- 
ized here.   Under  Article  X,  Section  XI  of  the  Constitution,  and 
Section  490  of  the  Agricultural  Code,  the  city  still  has  the  power 
to  enact  and  enforce  ordinances  not  in  conflict  with  the  state  law 
relating  to  the  production,  sale  and  distribution  of  milk.   This 
right  was  recognized  and  affirmed  in  the  case  of  NATIONAL  MILK  PRO- 
DUCERS ASSOCIATION  V.  CITY  AND  COUNTY  OP  SAN  FRANCISCO,  20  Cal .  (2d) 
101,  {1942)  which  upheld  the  right  of  the  City  and  County  to  require 
that  all  milk  sold  for  human  consumption  be  pasteurized  as  a  proper 
police  regulation  not  in  conflict  with  state  law  and  certainly  it 
is  implicit  in  that  case  that  the  right  to  require  pasteurization 
Includes  the  right  to  require  effective  pasteurization  and  to  adopt 
such  regulations  and  laws  as  to  insure  that  the  pasteurization  would 
be  effective  at  the  time  of  sale.. 

However,  in  the  cases  cited  herein  wherein  the  local  pasteur- 
ization requirements  were  held  invalid,  a  showing  was  made  that  by 
reason  of  the  method  of  transpcstatlon  and  safeguards  taken,  the 
1  milk  pasteurized  elsewhere  was  at  the  time  of  its  sale  in  the 
city  as  pure  and  wholesome  and  in  as  full  compliance  with  city 
standards  as  milk  pasteurized  therein. 

The  courts  therefore  found  that  the  requirement  had  no  rela- 
tion to  a  standard  of  quality  for  milk  or  to  the  public  health  or 
safety  and  was  invalid  as  erecting  an  unlawfu]  trade  barrier.   If, 
In  an  attempt  to  invoke  our  ordinance,  the  same  showing  can  be  made 
by  the  distributor,  it  appears  likely  that  a  similar  holding  would 
be  made  and  that  its  enforcement  would  be  enjoined. 

In  view  of  the  present  dubious  validity  of  the  provision  of 
our  ordinance  herein  discussed,  at  least  insofar  as  those  milk  dis- 
tributors are  concerned  who  by  reason  of  their  method  of  production 
and  transportation  can  negative  the  only  basis  uron  which  I  can  con- 
ceive its  validity  being  sustained,  I  would  recommend  a  discussion 
and  appraisal  of  the  situation  with  the  Health  Department  with  a 
view  to  amendment  of  the  Code  so  that  whatever  evil  may  still  exist 
may  be  guarded  against  by  provisions  conformable  to  existing  state 
law. 


You  are  advised  accordingly. 
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Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  896 
November  8,  195^ 

SUBJECT:  APPROVAL  BY  BO/JID  OP  SUPERVISORS  OF  ADDITIONS, 
ETC.,  TO  UNION  SQUARE  GARAGE  WHICH  WOULD  DELAY 
DELIVERY  OP  POSSESSION  OF  G/^j^AGE  TO  CITY. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

'■The  Finance  Committee  has  been  advised  that  you  have 
received  a  copy  of  an  opinion  rendered  by  Florence 
McAuliffe,  directed  to  the  attention  of  the  Board  of 
Directors  of  the  Union  Square  Garage  Corporation,  in 
connection  with  the  proposed  improvements  to  the  Union 
Square  Garage  contemplated  to  be  undertaken  by  the 
Union  Square  Garage  Corporation.  ' 

'I  have  been  directed  by  the  Finance  Committee  to 
request  that  you  render  your  opinion  as  to  whether  the 
Board  of  Supervisors  must  approve  any  contemplated  im- 
provements^ betterments  or  additions  to  the  Union  Square 
Garage  when  such  expenditure  might  tend  to  delay  the  time 
when  the  City  would  otherwise  be  entitled  to  the  possess- 
ion of  the  premises." 

0  P  I  N  I  0  N 

Your  request  poses  three  questions: 

1.  Can  the  lessee  Union  Square  Garage  Corporation  make 
the  proposed  improvements  without  the  City's  consent? 

2.  If  not,  who  within  the  City  government  is  authorized 
to  consent  thereto? 

3.  Does  the  requirement  that  the  lease  be  made  to  'the 
highest  competitive  bidder"  (Charter  section  42) 
prevent  the  Recreation  and  Park  Commission  from 

consenting  to  the  alteration? 

ANSWER  TO  QUESTION  1: 

The  garage  structure  belongs  to  the  City  subject  to  the  lease, 
(Section  5  of  Lease  dated  March  I8,  19^1)   It  was  required  to  be 
built  "in  accordance  with  the  plans  and  specifications  submitted 
by  it  /lessee/  at  the  time  of  its  proposal  for  this  lease  .  .  . 
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as  thereafter  modified  in  minor  particulars  at  the  suggestion  of 
or  with  the  consent  of  the  Board.  '  (Sections  4A  and  5  of  Lease) 

The  general  rule  is  that  in  the  absence  of  express  stipula- 
tion a  tenant  cannot  make  material  or  permanent  alterations  in 
the  demised  premises.   (51  CJ.S.  1111;  32  Am.  Jur.  194;  9  A.L.R. 
445;  see  Civil  Code  sec.  820)  The  rule  is  otherwise  if  the 
lease  expressly  provides  that  the  lessee  may  make  alterations  and 
improvements.   (Spring  Street  Realty  Co.  v.  Trask,  126  Cal.  App. 
765,  767-768) 

The  lease  in  question  makes  no  provision  for  additions  or 
alterations  to  the  premises.   It  contemplates  that  the  structure 
shall  conform  to  the  plans  and  specifications.   It  recognizes  that 
the  minor  changes  which  were  made  in  those  plans  required  the 
consent  of  the  Board  of  Park  Commissioners.   It  contains  an 
express  provision  that  the  lessee  shall  not  commit  nor  suffer 
to  be  committed  waste  upon  the  premises.  (Sec.  11  of  lease) 
Changes  in  the  premises  made  without  the  lessor's  consent  have 
been  held  to  constitute  waste.   (9  A.L.R.  445)  In  view  of  the 
foregoing,  and  particularly  since  the  proposed  changes  will  un- 
doubtedly delay  the  time  when  the  City  will  be  entitled  to  posses- 
sion of  the  garage  free  of  the  lease,  it  is  my  opinion  that  con- 
sent of  the  City  is  a  prerequisite  to  the  lessee's  making  the 
proposed  improvement . 

The  opinion  of  Mr.  McAuliffe,  to  which  you  refer,  appears 
to  reason  (see  next  to  last  paragraph)  that  a  lessee  may  make 
alterations  in  the  premises  unless  the  lease  forbids  it.  But, 
as  I  view  the  law,  only  where  the  lease  permits  alterations  has 
the  tenant  such  right.   It  is  noted  that  Mr.  McAuliffe's  opinion 
suggests  that  the  directors  of  the  Garage  Corporation  consider 
the  advisability  of  obtaining  the  approval  of 'the  City. 

Mr.  McAuliffe's  opinion,  in  discussing  the  question  whether 
funds  of  Union  Square  Garage  Corporation  may  be  legally  used  to 
install  escalators,  refers  to  the  provision  in  the  trust 
indenture  between  Union  Square  Garage  Corporation  and  Crocker 
First  National  Bank  of  San  Francisco,  dated  April  1,  1945,  de- 
fining "net  income'  as  the  svim  left  after  deducting,  among  other 
charges,  those  for  "alterations,  additions,  betterments  and 
improvements".  But  the  City  is  not  a  party  to  that  trust  in- 
denture, and  nothing  therein  can  affect  the  City's  rights  under 
the  lease. 
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ANSWER  TO  QUESTION  2; 


Section  42  of  the  Charter  places  all  park  property  under  "the 
complete  and  exclusive  control,  management  and  direction"  of  the 
Recreation  and  Park  Commission,  authorizes  the  Commission  alone  to 
lease  the  subsurface  area  beneath  parks  for  public  garages  upon  such 
terms  and  conditions  as  it  may  determine,  and  directs  that  the 
revenues  from  such  lease  shall  be  credited  to  the  Recreation  and 
Park  Department  fund.   The  lease  in  question  was,  of  course,  execut- 
ed by  the  City  through  its  Board  of  Park  Commissioners. 

It  is  my  opinion  that  the  Recreation  and  Park  Commission 
rather  than  the  Board  of  Supervisors  is  the  body  authorized  to  give 
or  withhold  the  necessary  consent. 

ANSWER  TO  QUESTION  3  : 

The  requirement  that  the  lease  be  made  to  the  highest  com- 
petitive bidder  has  already  been  complied  with.   The  lease  was 
executed  in  19^1. 

Since  the  premises  are  under  lease,  and  since  the  lessee  is 
the  only  party  to  whom  the  City  could  give  consent  to  make  the  pro- 
posed alteration,  the  competitive  bidding  requirement  has  no  applica- 
tion.  The  law  recognizes  that  in  certain  situations  it  may  be  im- 
possible or  incongruous  to  advertise  for  competitive  bids.   Modifi- 
cation of  an  existing  lease  would  be  such  a  situation.   Thus  where 
it  was  found  necessary  to  modify  a  public  works  contract,  it  was  held 
that  the  competitive  bidding  requirement  was  inapplicable  to  the 
modifying  agreements.   (Los  Angeles  Dredging  Co.  v.  Long  Beach, 
210  Cal.  348,  354-355)    Said  the  court  in  the  cited  case  (p.  355): 
'The  contracts  involved  in  this  action  are  obviously  of  such  a  nature 
that  bidding  would  be  impossible.   The  plaintiff,  as  the  original 
contractor,  was  the  only  party  that  could  enter  into  such  agreements 
with  the  city.   Hence  it  is  clear  that  these  contracts,  by  implica- 
tion, are  not  within  the  charter  requirement  of  competitive  bidding." 
See  generally  Bent  Brothers,  Inc.  v.  Campbell,  101  Cal.  App .  456, 
469;  Michigan  City  v.  Witter,  21fai  Ind.  5b2,  34  N.E.  2d  132,  135; 
Pyle  V.  Kernan,  14»  Ore,  bbb,    36  P.  2d  580,  584;  and  annotations  in 
lib   A.L.R.  1265-1278,  71  A.L.R.  173-179.   These  authorities  involve 
public  works  contracts. 

Competitive  bidding  requirements  are  intended  to  insure  econ- 
omy and  exclude  favoritism  and  corruption  in  the  award  of  public 
contracts.   (Los  Angeles  Dredging  Co.  v.  Long  Beach,  supra,  p.  354) 
Their  evasion  to  the  public  detriment  will  not  be  countenanced. 
(Lewis  V.  Philadelphia,  235  Pa.  260,  84  Atl.  33) 
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While  the  competitive  bidding  requirement  is  inapplicable 
here  and  hence  the  protection  it  affords  is  absent,  it  is  to  be 
assumed  that  consent  to  the  alteration  would  be  given  only  if  the 
City  would  benefit  more  from  the  granting  than  from  the  refusing 
thereof,  and  that  if  it  is  more  to  the  advantage  of  the  City  to 
withhold  consent,  it  will  be  withheld. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attn:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


GEB/WP 


oPiiaoN  NO.  897 

November   12,    1954 

SUBJECT:      SERVICE  OF  SUl^lONS;   APPLICABILITY   IN  SAN 

FRANCISCO   OF   CHARTER    SECTION   Z$   OR   SECTION 
1^.11,    SUBDIVISION  5»    CODE   OF   CIVIL  PROCEDURE. 

Gentlemen: 

I  have  your  request  for   opinion  as  follows: 

REQUEST 
"Charter   §25  provides   in  part   as  follows: 

'The  Mayor  shall  be  the  chief   executive 
officer  of  the   city  and   county  upon  whom 
process  issued  by  authority  of   law   shall 
be    served.' 

"§ij.ll  of   the  Code   of  Civil  Procedure   provides   in 
part  as  follows: 

'The   summons  must  be   served  by  delivering 
a  copy  thereof  as  follows:    .... 

'5»      If  against  a  coxinty,    city  or  town:      to 
the  president   of   the  Board   of  Supervisors, 
president  of   the  Co\incil  or  Trustees,    or 
other  head  of  the   legislative  department 
thereof.' 

"As   soon  as  conveniently  possible,   will  you  please 
supply  your  opinion  indicating  which  of   the  foregoing 
provisions  is  applicable  in  the  City  and  County  of 
San  Francisco." 

OPINION 

A  city,  by  adopting  a  charter,  becomes  independent  of  general 
laws  only  as  to  "municipal  affairs,"  and  in  matters  of  general 
statewide  concern  the  general  law  is  paramount.   (Const,  Art.  XII, 
Sees.  6,  8;  City  of  Pasadena  v.  Charleville,  215  Cal.  38i|.,  388, 
10  P  2d  7^4-5)  •   Except  when  restricted  by  the  Constitution,  state 
statutes  as  to  state  affairs,  as  distinguished  from  matters  of 
purely  local  concern,  govern  and  prevail  over  inconsistent  charter 
provisions  or  ordinances  (McQ,uillen,  Municipal  Corporations,  section 

Section  I4.II  of  the  Code  of  Civil  Procedixre  provides,  in  part, 
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as  follows: 


"The  summons  must  be  served  by  delivering  a  copy 
thereof  as  follows: 

5»   If  against  a  county,  city  or  town:   To  the 
president  of  the  board  of  supervisors,  president  of 
the  council  or  trustees,  or  other  head  of  the  legis- 
lative department  thereof  (emphasis  added) 

~ ^  It 

Charter  Section  25  provides,  in  part,  as  follows: 

"The  Mayor  shall  be  the  chief  executive  officer 
of  the  city  and  county  upon  whom  process  issued  by 
authority  of  law  shall  be  served.  .  .  .  ."  (emphasis  added) 

It  is  readily  apparent  that  the  aforementioned  charter  pro- 
vision is  inconsistent  with  the  state  statute  in  that  the  former 
provides  for  service  of  summons  on  the  chief  executive  officer 
whereas  the  latter  provides  that  service  shall  be  made  on  the  head 
of  the  legislative  department. 

The  question  remains  whether  the  legislatvire  has  undertaken 
to  occupy  the  entire  field  of  legislation  concerning  the  particular 
subject  matter.  Determination  of  this  question  depends  upon  an 
analysis  of  the  statute  and  a  consideration  of  the  facts  and 
circ\imstances  upon  which  it  was  intended  to  operate  (Sastlick  v. 
City  of  Los  Angeles,    29  Gal.  2d  661,  666,  177  P  2d  ^^ET~*     iThere 
the  legislature  has  adopted  statutes  governing  a  particular  sub- 
ject matter,  its  intent  with  regard  to  occupying  the  field  to  the 
exclusion  of  all  local  regulation  is  not  to  be  measured  alone  by 
the  language  used  but  by  the  whole  pxarpose  and  scope  of  the  legis- 
lative scheme. 

Upon  applying  the  above  tests  to  the  statute  here  involved. 
It  is  apparent  that  the  procedure  for  serving  siammons  is  a  matter 
reasonably  demanding  uniform  treatment  throughout  the  state. 

Differing  local  requirements  concerning  the  service  of  svunmons 
on  a  county,  town  or  city  would  lead  to  confusion  and  thus  impede 
the  orderly  judicial  processes;  in  some  instances  it  might  even 
defeat  a  right  of  action  if  the  wrong  officer  or  department  were 
served. 

Based  on  the  foregoing,  it  is  reasonable  to  conclude  that  the 
legislature  intended  to  make  the  manner  of  serving  process  uniform 
throughout  the  state  and  therefore  intended  to  occupy  the  entire 
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field  of  legislation  by  enacting  section  l\.ll   of  the  Code  of  Civil 
Proced\ire. 

It  thus  appearing  that  the  matter  of  service  of  summons  is  a 
matter  of  statewide  concern.  Section  i^.11  of  the  Code  of  Civil  Pro- 
cedure must  necessarily  prevail  over  inconsistent  provisions  of 
Section  25  of  the  Charter. 

I  might  add,  however,  that  it  has  long  been  the  established 
policy  of  this  office  to  waive  siny  defect  in  service  of  summons 
where  such  service  is  made  on  the  Mayor  or  any  other  department  head. 
This  policy  of  long  standing  is  generally  known  to,  and  relied  on  by, 
local  practitioners  of  the  law.   Some  of  the  more  important  reasons 
for  adopting  said  policy  are:  (1)  the  President  of  the  Board  of 
Supervisors  is  not  a  full  time  officer  and  consequently  it  is  much 
more  difficult  to  make  service  on  him  than  on  the  Mayor,  who  devotes 
all  his  time  to  said  office;  (2)  no  useful  purpose  would  be  served 
by  contesting  service  other  than  that  made  on  the  President  of  the 
Board  of  Supervisors,  for,  even  though  held  by  the  covet  to  be  de- 
fective, it  would  be  a  simple  matter  for  the  plaintiff  to  correct 
said  defect  by  serving  the  President  of  the  Board  of  Supervisors; 
(3)  the  only  effect  of  contesting  such  service  would  be  to  impose  a 
greater  work  load  both  on  the  courts  and  on  the  office  of  the  City 
Attorney  without  attendant  benefit  to  the  City  and  County;  {l\.)    the 
City  and  County  is  not  prejudiced  by  such  procediore. 

Accordingly,  you  are  advised  that  although  Section  i4.ll  of  the 
Code  of  Civil  Procedxire  is  applicable  to  the  City  and  County  of  San 
Francisco  and  that  said  statute  provides  that  service  of  sumn.ons 
shall  be  made  on  the  City  and  Coimty  by  delivering  a  copy  thereof 
to  the  Board  of  Supervisors,  nevertheless  it  is  my  opinion  that  no 
useful  purpose  would  be  achieved  by  insisting  on   that  method  of 
service  to  the  exclusion  of  all  others,  and  that  the  established 
policy  of  accepting  service  made  on  the  Mayor  or  other  department 
heads  should  be  continued  in  force. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
JC/.-IFB 

I  To:  Board  of  Supervisors 
'     235  City  Hall 

San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.  898 

November  I8,  195^ 

SUBJECT:   POWER  OF  CIVIL  SERVICE  COMMISSION  TO  RESTORE 
LIBRARY  EMPLOYEE  TO  DUTY  OVER  DEPARTMENTAL 
OBJECTION  (MRS.  AUGUSTA  M.  BLIGHT,  OFFICE 
ASSISTANT,  PUBLIC  LIBRARY);  APPROVAL  OF 
ACCEPTANCE  OF  RESIGNATION  FINAL;   RULE  28, 
SECTION  2  OF  CIVIL  SERVICE  COMMISSION 
INTERPRETED. 

Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On  May  18,  1954,  an  employee,  Mrs.  Augusta  M.  Blight, 
B210  Office  Assistant,  voluntarily  resigned  from  the  Public 
Library  Department.  Mrs.  Blight's  services  were  terminated 
and  we  informed  the  Civil  Service  Commiscion  that  her  ser- 
vices were  unsatisfactory  because  of  irregularities  in  the 
handling  of  cash  receipts  in  the  Registration  Office  of  the 
Main  Library. 

"On  August  26,  1954,  the  Civil  Service  Commission  dis- 
approved the  resignation  of  Mrs.  Augusta  M.  Blight  and  ad- 
vised the  Library  Department  that  it  was  the  order  of  the 
Commission  that  Mrs.  Blight  be  restored  to  duty  as  office 
assistant  in  this  department.   The  Library  Department  com- 
plied with  the  order  of  the  Civil  Service  Commission,  but 
at  the  same  time  protested  the  reinstatement  of  this  employee 
on  the  grounds  that  Mrs.  Blight's  services  were  unsatisfac- 
tory and  further  because  we  could  not  ascertain  under  the 
Civil  Service  Commission's  rules  or  in  Sections  l4l  or  143 
of  the  Charter  any  basis  for  the  action  of  the  Civil  Service 
Commission  in  restoring  an  employee  to  duty  who  has  volun- 
tarily resigned  and  whom  the  appointing  officer  has  declared 
unsatisfactory. 

"In  this  connection,  we  should  appreciate  indeed  If  the 
City  Attorney  would  render  an  opinion  as  to  the  power  and 
authority  of  the  Civil  Service  Commission  to  take  such  action. 

"Following  the  action  of  the  Civil  Service  Commission, 
a  further  hearing  was  held  before  the  Library  Commission  at 
the  request  of  Mrs.  Molly  Minudri,  Mrs.  Blight's  legal 
counsel,  at  which  time  the  Library  Commission  heard  the  facts 
of  this  entire  case  and  unanimously  upheld  the  decision  of 
the  City  Librarian." 

OPINION 

Following  receipt  of  the  above  request,  this  office  asked  the 
Civil  Service  Commission  for  additional  details  with  regard  to 
their  action  on  Mrs.  Blight's  resignation.   The  Civil  Service 
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Commission  informed  U3  that  at  their  meeting  on  June  4,  1954  the 
acceptance  of  Mrs.  Blight's  resignation  was  approved  by  the  Com- 
mission, but  that  the  matter  of  penalty  was  taken  under  submission 
pending  further  study  of  the  circumstances. 

Pursuant  to  the  authorization  contained  in  section  l4l  of  the 
Charter  of  the  City  and  County  of  San  Francisco,  the  Civil  Service 
Commission  had  adopted  Rule  2d,    section  2,   which  reads  as  follows: 

"Section  2.   ACCEPTANCE  AND  APPROVAL  OP  ACCEPTANCE:  Before 
a  resignation  shall  become  effective,  it  must  be  accepted 
by  the  appointing  officer  and  its  acceptance  must  be  approved 
by  the  Civil  Service  Commission  or  the  Personnel  Director 
and  Secretary  thereof.   After  a  resignation  has  been  accepted 
by  the  appointing  officer,  it  shall  immediately  be  forwarded 
to  the  Civil  Service  Commission.   When  a  resignation  has  been 
approved  by  the  Civil  Service  Commission  or  the  Personnel 
Director  and  Secretary  thereof,  the  separation  shall  be  final 
and  cannot  be  reconsidered. " 

It  is  the  opinion  of  this  office  that  under  the  above  mention- 
ed rule  the  Civil  Service  Commission  acted  without  and  in  excess 
of  its  authority  when,  on  August  26,  1954,  said  Commission  re- 
scinded its  action  of  June  4,  1954,  and  thereafter  ordered  Mrs. 
Blight  restored  to  duty  as  office  assistant  in  the  Library 
Department. 

The  mere  fact  that  the  Civil  Service  Commission  did  not, 
pursuant  to  Rule  28,  section  4,  immediately  Impose  the  penalties 
therein  provided  for,  in  no  way  alters  the  fact  that  Mrs.  Blight's 
resignation  was  "approved  by  the  Civil  Service  Commission"  under 
section  2  of  Rule  28. 

You  are  advised  accordingly. 

Very  truly  yours, 

DJK/WFB 

DION  R.  HOLM,  City  Attorney 

TO:   L.  J.  CLARKE,  City  Librarian 
Public  Library 
Civic  Center,  San  Francisco  2 

CC:   CIVIL  SERVICE  COMMISSION 

151  City  Hall,  San  Francisco  2 
Attention:  Mr.  William  L.  Henderson 


Opinion  No  .  899 
November  l8,  19^14- 

SUBJECT:      AUTOIIATIC  LAUNDRIES   (PROPOSED  ORDINANCE   FILE   II98O-I   IN 
i-TIICH   OPERATOR   PERF0RI4S   CERTAIN  LAUNDERING  SERVICES) 
IDENTITY  V;iTH   PUBLIC   LAU"NDRIES    (ARTICLE   7,    HEALTH    CODE) 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the   ^ublic  Health  and  V/elfare 
Committee   of  the   Board  of   Supervisors  to   refer  to   you  the 
attached  copy  of   the  proposed  ordinances  relating  to   auto- 
matic  latindries, 

"The   Committee   villi   appreciate   an  opinion   from  you  as   to 
whether   automatic  laundries   as  defined  in  Pile   II98O-I,    is 
or  is  not   Identical   to   public  laundries,    as   defined  in 
Article   7   of  the   Health   Code,    insofar  as   operation  of   the 
business  of  a  public   laundry  is   concerned? 

"File   11980-2  provides   for  maintenance   of   automatic  laundries 
in  Commercial  Districts,    from  vftilch  laundries  are  restricted." 

OPINION 

Previous  opinions  have  been  rendered  by  this  office  with  respect  to 
automatic  laundries.   They  are  No.  371d»  dated  October  26,  19i|.5> 
No.  381+1,  dated  August  30,  19l|6;  No.  3959,  dated  May  I3,  19i|7.  Upon 
a  reading  of  the  above  listed  opinions  it  will  be  noted  that  the 
basis  for  finding  in  the  above  opinions  that  automatic  lavindrles  were 
a  different  type  of  operation  from  that  defined  in  Section  3Skf    -Art- 
icle 7  of  the  Health  Code  was  because  the  operation  of  the  automatic 
laundry  consisted  merely  of  the  rental  of  the  machine  to  the  customer 
,  and  the  supplying  of  soap  and  change  by  the  operator.   For  this  either 
a  flat  charge  was  made  or  the  machine  was  coin-operated.  The  pro- 
posed ordinance  permits  the  operator  to  onerate  and  control  the 
machine,  remove  the  laundry,  place  the  laundry  in  a  dryer,  fold  and 
bundle  the  laundry. 

Section  3^1^,   Article  7  of  the  Health  Code,  provides  and  defines  a 
laundry  as  "vrfiere  clothes  or  other  articles  are  cleansed,  ironed, 
washed,  starched,  marked  or  sorted  for  hire  or  profit."   Certainly 
the  "automatic  lavmdry"  as  defined  in  the  proposed  legislation  is  a 
broadening  of  the  original  idea  of  "coin  in  slot"  machines  and  would 
seem  to  be  merely  a  difference  in  degree  or  in  the  number  of  employ- 
ees from  the  concept  of  a  "laundry"  as  it  was  understood  when  the 
original  ordinance  was  drafted. 
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It  would  thus  appear  that  Article  7  as  it  now  exists  is  broad 
enough  to  include  such  automatic  la\andries  and  the  permit  conditions 
of  Section  3^k>    subdivisions  (a)  and  (b),  are  adequate  and  compre- 
hensive enough  and  will  not  in  any  way  discriminate  against  the  type 
of  operation  here  sought  to  be  excluded. 

However,  if  the  Board  were  to  conclude  that  there  should  be  some 
distinction  made  between  "la\jndries"  as  defined  in  Article  7  of  the 
Health  Code  and  "automatic  laundries"  as  defined  in  the  proposed 
legislation,  then  the  proposed  legislation  would  be  effective  to 
make  sudi  distinction  and  to  exclude  "automatic  lavindries"  from  the 
general  definition  of  "lavmdries"  in  Article  7  of  the  Health  Code 
and  to  permit  the  maintenance  of  "automatic  laundries"  in  commercial 
districts  from  which  districts  "lavmdries"  are  presently  excluded. 

It  should  also  be  pointed  out  with  resoect  to  subsection  2  of  Sec- 
tion 3^1  of  the  proposed  ordinance  that  it  will  be  necessary  to  amend 
the  whole  section,  rather  than  subsection  "N", 

Respectfully  submitted. 


DION  R.  HOLM 
JPM/LSM  City  Attorney 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attn:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.  900 
November  l8,  195^ 

SUBJECT:   UNION  S^iUARE  GARAGE;  EFFECT  ON  TRUST  AGREEMENT 
OF  APPROVAL  BY  RECREATION  AND  PARK  COMMISSION 
OP  A  LEASE  MODIFICATION. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"On  Wednesday,  November  10,  195^j  the  Finance 
Committee  had  for  further  consideration  File  No. 
12368,  relative  to  investigation  of  the  proposal 
of  the  Union  Square  Garage  Corporation  for  change 
in  type  of  operation  of  the  Union  Square  Garage, 
together  with  your  opinion  No.  896  on  the  same 
subject. 

"I  have  been  directed  by  the  Finance  Committee  to 
request  that  you  advise  it  what  the  effect  will  be 
of  an  approval  by  the  Recreation  and  Park  Commission 
to  a  lease  modification  (See  your  Opinion  No.  896) 
upon  the  trust  agreement,  Resolution  ^644  (Series 
of  1939),  particularly  but  not  limited  to  the 
language  of  its  second  paragraph?" 

OPINION 

Resolution  No.  4644  (Series  of  1939).  adopted  by  the  Board 
of  Supervisors  on  April  23,  1945 j  concerns  the  outstanding  100 
shares  of  common  stock  of  Union  Square  Gcrage  Corporation. 
Thereby  the  Board  of  Supervisors  resolved  that  the  City  (1)  shall 
and  does  accept  ownership  of  that  stock,  and  (2)  agrees  to  trans- 
fer it  to  the  trustees  under  the  declaration  of  trust,  the  terms 
of  which  are  incorporated  in  the  resolution.   The  trustees  (C.  H. 
Wall  and  eight  other  persons)  executed  the  declaration  of  trust. 

The  declaration  of  trust  gives  the  trustees  the  right  to  vote 
the  stock  and  consent  to  any  corporate  act  of  the  corporation. 
(Par.  2  of  declaration  of  trust).   The  trust  terminates  and  the 
City  comes  into  possession  of  the  stock  when  the  corporation's 
debentures  and  indebtedness  to  the  R.F.C.  are  paid,  but  in  no 
event  later  than  April  1,  1970.   (Par.  4,  id.) 

Paragraph  2  of  Resolution  No.  4644  attaches  two  conditions 
to  the  City's  acceptance  and  transfer  in  trust  of  the  stock: 
(1)  that  Union  Square  Garage  Corporation  shall  continue  to  be 
bound  by  aiid  subject  to  the  terms  and  conditions  of  the  lease  of 
the  garage  premises  dated  March  I8,  1941;  and  (2)  that  the  City 
shall  not  waive  its  right  to  assess,  levy  and  collact  taxes  on  the 
leasehold  interest  of  .Union  Square  Garage  Corporation. 
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The  resolution  does  not  state  directly  or  by  Implication 
that  the  City's  consent  to  an  alteration  of  the  leased  premises 
or  to  a  modification  of  the  lease  will  have  any  effect  on  the 
trust  agreement.  The  Intent  of  the  resolution  in  providing 
that  Union  Square  Garage  Corporation  "shall  continue  to  remain 
bound  by  and  be  subject  to  all  the  terms  and  conditions"  of  the 
lease  was  simply  to  make  clear  that  the  fact  the  City  accepted 
the  stock  and  placed  it  in  trust  should  not  affect  Union  Square 
Oarage  Corporation's  obligations  under  the  lease.   It  was  not 
the  intent,  and  the  resolution  does  not  state,  that  if  the  City 
consented  to  an  alteration  in  the  premises,  or  if  the  City  and 
Garage  Corporation  modified  the  lease,  the  trust  agreement 
should  be  abrogated  or  otherwise  affected. 

To  the  contrary,  one  of  the  implied  terms  and  conditions 
of  the  lease  is  that  it  is  subject  to  modification  and  that  the 
lessor  may  consent  to  alterations.  The  laws  which  subsist  at 
the  time  and  place  of  making  of  a  contract,  and  where  it  is  to 
be  performed,  enter  into  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  or  Incorporated  in  its  terms.   (Brown  v. 
Ferdon,  5  Cal.  2d  226,  230)  It  is  settled  law  that  all  contracts 
are  subject  to  modification  with  the  consent  of  (the  parties 
(Civil  Code  §§1697.  l698j  17  C.J.S.  857-858;  12  Cal.  Jur.  2d 
397),  and  that  a  landlord  may  consent  to  the  making  of  altera- 
tions in  leased  premises.   (32  Am.  Jur.  19^) 

While  not  necessary  to  this  opinion,  it  is  pointed  out 
that  the  law  does  not  favor  forfeitures;  all  instruments  are 
construed  strictly  against  them  (0' Morrow  v.  Borad,  27  Cal.  2d 
794,  800),  and  a  forfeiture  for  the  breach  or  failure  of  a 
condition  will  be  enforced  only  when  such  was  the  clear  and 
manifest  intention  of  the  parties.   (Randol  v.  Scott,  110  Cal. 
590,  595)   As  indicated  above,  it  was  not  Intended  by  Resolu- 
tion No.  4644  that  the  City's  consent  to  alterations  in  the 
premises  or  to  a  modification  of  the  lease  should  terminate 
or  have  any  other  effect  on  the  trust  agreement. 

You  are  accordingly  advised  that  the  approval  by  the  Recre- 
ation and  Park  Commission  to  a  lease  modification  will  not  affect 
the  trust  agreement. 

GEB/LSM  Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 

TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr.  John  R.  McQrath 
Clerk  of  the  Board 


OPINION  NO.  901 
November  22,  195^ 

SUBJECT:   RELOCATION  OP  WHOLESALE  PRODUCE  MARKET] 

ACQUISITION  OF  SITE  FOR  WHOLESALE  PRODUCE 
MARKET;  EMINENT  DOMAIN;  POWER  OP  MUNICIPALITY 
TO  EXERCISE  RIGHT  OF  EMINENT  DOMAIN; 
CONDEMNATION;  RESTRICTIONS  ON  THE  EMINENT 
DOMAIN  POVJER. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  regarding 
acquisition  of  a  site  for  a  wholesale  produce  market,  as  follows: 

REQUEST 

"V/e  would  appreciate  your  advice  as  to  whether  the 
City,  through  any  of  its  agencies  or  departments,  could, 
under  existing  state  laws,  use  the  power  of  eminent 
domain  to  acquire  a  new  market  site. 

"If  not,  could  you  tell  us  briefly  what  type  of 
legislation  would  be  required?" 

As  you  are  aware,  the  foregoing  request  for  an  opinion 
has  been  answered  orally  at  numerous  staff  meetings  on  this  problem. 
At  this  time  we  are,  therefore,  simply  collating  the  results  of  our 
previous  research  on  this  matter  and  presenting  it  to  your  depart- 
ment herewith  for  incorporation  in  your  staff  report  on  this 
subject. 

OPINION 

By  definition,  eminent  domain  is  "the  right  of  the  people 
or  government  to  take  private  property  for  public  use."    (Code  of 
I  Civil  Procedure  §1237;  H  McQuillln  3rd  ed.  §32.39,  p   352).  The 
power  of  eminent  domain  is  an  inherent  attribute  of  sovereignty. 
(Rose  V.  State,  19  Cal .  2d  713;  123  P.  2d  505).   A  municipal  corpo- 
ration, however,  has  no  inherent  power  of  eminent  domain  and  hence 
can  exercise  such  power  only  when  expressly  authorized  by  the  leg- 
islature.  (City  of  Los  Angeles  v.  Koyer,  48  C.A.720;  192  P. 301; 
jMcKay  v.  City  of  Los  Angeles,  136  C.A.  I8O;  28  P.  2d  706).   In  this 
'respect,  neither  the  state  nor  any  agency  thereof  can  lawfully  ex- 
'erclse  the  power  of  eminent  domain  without  precedent  legislative 
[authority.   (People  v.  Superior  Court  for  San  Bernardino  County, 
10  Cal.  2d  288;  73  P.  2d  1221). 

Is  there  precedent  legislative  authority  for  the  use  of 
jeralnent  domain  power  to  acquire  a  wholesale  produce  market  site? 
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Sections  1238,  1238.1,  1238.2  and  1238.3  of  the  California  Code  of 
Civil  Procedure  state  generally  the  public  uses  for  which  the  power 
of  eminent  domain  may  be  exercised  by  a  municipality,  among  other 
persons  or  legal  entities.   The  acquisition  of  a  wholesale  produce 
market  site  is  not  listed  here  as  such  a  "public  use",  nor  is  there 
any  other  legislative  authority  providing  for  the  use  of  the  eminent 
domain  power  directly  for  this  purpose  by  a  municipality.   It  follow^ 
therefore,  from  vihat  has  been  said,  that  the  City  is  without  direct 
authority  to  use  the  eminent  domain  power  for  this  purpose.   I 
shall  reserve  for  later  discussion  in  this  opinion  the  question  of 
the  effect  of  the  community  redevelopment  law  on  this  problem. 

The  question  arises:  May  the  City  acquire  the  power  of 
eminent  domain  to  be  used  directly  for  this  purpose  through  legis- 
lative grant?  Since  the  exercise  of  the  power  of  eminent  domain  is 
not  a  municipal  affair  within  the  meaning  of  Article  XI,  §6  of  the 
California  Constitution,  we  must  look  to  the  state  legislature  for 
specific  authorization,  for  this  is  properly  only  the  subject  of  a 
general  law.  (City  of  Los  Angeles  v.  Koyer,  48  Cal .  App .  720,  192 
P.  301;  City  of  Pasadena  v.  Stimson,  91  Cal.  238,  at  p.  249; 
27  P.  604;  City  of  Santa  Cruz  v.  Enright,  95  Cal.  105,  30  P.  197). 

May  the  legislature  authorize  the  City  or  any  of  its 
agencies  to  employ  the  eminent  domain  power  directly  for  the  pur- 
pose of  acquiring  a  wholesale  produce  market  site?   A  fundamental 
limitation  on  the  use  of  the  eminent  domain  power  is  that  the 
"taking"  of  private  property  must  be  for  a  public  use.   (11 
McQulllin  3rd  ed.  p.  355).   The  question  of  what  constitutes  a 
"public  use"  is  ultimately  a  judicial  one.   (California  East  Bay 
Municipal  Utility  District  v.  Lodi,  120  C.A.  740;  8  P.  2d  532). 
However,  a  legislative  declaration  on  the  subject  will  be  respected 
by  the  courts  unless  dearly  unreasonable.   (11  McQuillin  3rd  ed.  357). 
Where  the  question  of  whether  the  taking  is  for  a  public  use  is 
close,  the  courts  tend  to  be  more  liberal  in  holding  the  use  a  pub- 
lic one  if  the  body  on  whose  behalf  the  acquisition  is  to  be  made 
is  a  public  body.   (18  Am.  Jur.  §48  at  p .  678). 

The  establishment  in  cities  of  markets  public  in  their 
character  is  a  public  use  for  which  the  eminent  domain  power  may  be 
employed.   (In  re  Cooper,  28  Hunt  515,  appeal  dismissed;  93  N.Y. 
507;  20  C.  J.  585,  note  92).   However,  where  the  market  is  a  private 
corporation,  owing  no  duty  to  the  public  or  which  may  rent  or  refuse 
to  rent  stalls  to  the  public  at  its  pleasure,  the  rule  is  otherwise. 
(Farmers  Market  Co.  v.  Philadelphia  &  Reading  Terminal  Co.,  10  Pa. 
Co.  25;  29  C.J.S.  847). 

Accordingly,  I  conclude  that  the  legislature  may  directly 
authorize  the  use  of  the  eminent  domain  power  by  a  municipality  for 
the  acquisition  of  a  wholesale  produce  market  site  which  is  public 
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in  its  character,  but  may  not  authorize  such  use  of  the  eminent 
domain  power  for  the  benefit  of  a  private  corporation  wholly  free 
of  governmental  control  and  owing  no  duty  to  the  public  generally. 

It  should  be  borne  in  mind  that  use  of  the  eminent  domain 
power  is  not  precluded  simply  because  the  acquisition  is  on  behalf 
of  a  private  corporation.   In  general,  a  private  corporation 
authorized  to  exercise  the  power  of  eminent  domain  must,  ipso 
facto,  be  what  is  generally  designated  a  "public  service  corpora- 
tion" --that  is,  "a  corporation  organized  to  serve  the  public  by 
supplying  the  people  of  a  specified  district  on  equal  terms  and 
for  a  reasonable  compensation,  with  service  or  commodities,  which 
because  of  their  nature,  location  or  manner  of  production  and  dis- 
tribution can  be  best  produced  and  distributed  by  some  organized 
form  of  enterprise  operating  under  state  control  ..."   (2  Nichols 
on  Eminent  Domain,  3rd  ed.  p.  527).   Further  discussion  of  the 
availability  of  the  eminent  domain  power  for  the  contemplated  pur- 
pose by  a  purely  private  legal  entity  is  beyond  the  scope  of  this 
opinion,  as  is  also  the  discussion  of  uses  incidental  to  such  public 
use  or  of  property  which  may  be  or  become  surplus  or  not  economic 
for  the  contemplated  public  use.   Nor  do  any  of  the  foregoing  state- 
ments bear  upon  the  subject  of  condemnation  of  property  by  a  munici- 
pality for  an  authorized  public  purpose  and  the  lease  of  such 
property  by  it  in  the  accomplishment  of  that  purpose. 

There  remains  for  discussion  the  question  whether  a  whole- 
sale produce  market  site  may  be  acquired  by  eminent  domain  under  the 
provisions  of  the  California  Community  Redevelopment  Law. 

Under  the  California  Community  Redevelopment  Law  (Health 
and  Safety  Code,  §33000  through  §3395^)  the  eminent  domain  power  may 
be  used  to  acquire  for  redevelopment  purposes  private  property  which 
is  "blighted"  within  the  meaning  of  the  said  law.  (Health  and  Safety 
Code  §3047)   Title  to  the  property  is  talcen  in  the  name  of  the 
Redevelopment  Agency.  (Health  and  Safety  Code  §33267)   The  Agency 
may  thereafter  dispose  of  the  property  to  private  persons  or  corpo- 
rations and  such  disposition  does  not  render  the  original  acquisition 
by  eminent  domain  invalid.   (Redevelopment  Agency  v.  Hayes,  122  C.A. 
2d,  777,  266  P.  2d  105;  People  v.  City  of  Chicago,  111  N.E.  2d  626). 

It  follows  from  what  has  been  said,  that  if  the  proposed 
site  is  located  in  an  area  suitable  for  redevelopment  under  the 
California  Redevelopment  Act,  it  may  be  made  available  for  use  as 
a  wholesale  produce  market  site  irrespective  of  whether  ultimate  own- 
ership of  the  site  will  be  in  the  hands  of  the  public  or  in  private 
tparties. 


OPINION  NO.  901 
November  22,  195^ 
Page  four 

To  summarize,  my  answers  to  your  questions  are  as  follows 

1)  There  is  no  existing  power  in  the  City  to  acquire  by 
eminent  domain  a  wholesale  produce  market  site. 

2)  The  legislature  could  provide  for  the  acquisition  of 
such  a  site  by  use  of  the  eminent  domain  power  through  provision 
for  public  ownership  and  control,  or,  under  certain  conditions,  by 
providing  a  "public  service  corporation"  could  exercise  this  power. 
(See  previous  discussion. ) 

3)  A  wholesale  produce  market  site  could  be  acquired 
through  eminent  domain  by  the  Redevelopment  Agency,  which  is  a 
state  agency  (Health  and  Safety  Code  §33002  and  §33200),  provided 
it  was  located  in  an  area  subject  to  redevelopment.   This  site 
could  thereafter  be  conveyed  to  a  public  or  private  corporation 
or  corporations  for  use  and  operation  as  a  wholesale  produce 
market.   You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Paul  Oppermann,  Director  of  Planning 
Department  of  City  Planning 
100  Larkln  Street,  San  Francisco  2 


GPA/TJB 
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SUBJECT:   EMPLOYMENT  OF  BLIND  PERSONS  --  THE  EFFECT  OP 

THE  PROVISIONS  OF  SECTION  145.02  UPON  THE  DUTIES 
OF  THE  CIVIL  SERVICE  COMMISSION  TO  CLASSIFY 
POSITIONS  SO  THAT  BLIND  PERSONS  MAY  BE  CERTIFIED 
FOR  APPOINTMENT  THERETO.  

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows : 

REQUEST 

"The  charter  amendment  adding  section  145.02  deal- 
ing with  the  employment  of  blind  persons  will  be  effec- 
tive upon  ratification  by  the  Legislature  shortly  after 
the  first  of  the  year  and  upon  filing  with  the  Secretary 
of  State.   In  the  meantime  the  Commission  is  proceeding 
to  gather  information  regarding  possible  reassignment  or 
redistribution  of  a  portion  of  the  duties  of  positions 
as  now  constituted  in  the  various  departments  to  deter- 
mine if  some  of  these  positions  may  be  assigned  only 
duties  that  may  be  efficiently  performed  by  blind  persons. 
This  information  will  come  from  appointing  officers. 

"Please  review  our  letter  of  April  1,  1954  regarding 
the  proposed  amendment  and  your  reply  dated  April  3,    1954. 
Inasmuch  as  we  are  now  faced  with  a  practical  problem  we 
respectfully  request  your  opinion  and  advice.   In  order  to 
reduce  the  problem  to  its  simplest  form,  we  will  use  the 
following  illustration:   There  are  several  positions  in 
the  Department  of  Public  Health  classified  as  L452  X-Ray 
Technician  which  have  been  so  classified  and  allocated  on 
the  basis  of  duties  assigned  to  these  positions  by  the 
appointing  officer  who  has  stated  that  the  duties  of  these 
positions  include  tarring  x-ray  film  and  giving  x-ray 
treatment  in  the  x-ray  room,  or  by  portable  x-ray  equip- 
ment carried  to  the  wards,  and  which  involve  positioning 
patients,  etc.  and  in  developing  of  x-ray  film. 

"It  is  sometimes  conceded  that  a  properly  trained 
blind  person  can  perform  the  duty  of  developing  x-ray  film 
if  special  equipment  is  provided,  but  they  cannot  perform 
the  other  duties  of  the  present  classification. 

"The  Superintendent  of  the  hospital  has  advised  us 
that  only  one  technician  is  on  duty  each  day  on  the  second 
and  third  shifts  and  that  on  these  shifts  the  technician 
is  required,  by  reason  of  this  circumstance,  to  perform  the 
duty  of  taking  x-ray  pictures  and  developing  the  films.  He 
also  advises  that  on  the  day  shift  when  more  than  one 
technician  is  on  duty,  each  technician  at  the  present  time 
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performs  all  of  the  duties  of  the  class,  and  it  would  not 
be  feasible  to  separate  the  duties  so  as  to  ma^e  possible 
the  employment  of  the  qualified  blind  to  do  only  the 
developing  work  without  creating  additional  positions, 
and  then  only  if  special  equipment  is  provided. 

"Will  you  therefore  be  good  enough  to  advise  us  if 
under  the  amendment  - 

"a)   The  Civil  Service  Commission  in  classifying 
the  duties  of  a  position  must  consider  all 
of  the  significant  duties  assigned  Dy  the 
appointing  officerj  or 

"b)   If  the  Commission  has  the  power  to  tell  the 
appointing  officer  to  separate  the  duties  of 
one  or  more  positions  to  the  end  that  a 
position  may  be  allocated  to  one  class  con- 
taining only  duties  that  may  be  performed  by 
qualified  blind  persons." 


OPINION 

Section  145.02  of  the  Charter,  which  does  not  become  effec- 
tive until  sometime  in  January,  1955^  reads  as  follows: 

"Section  145.02.   Notwithstanding  anything  to  the 
contrary  in  Section  l40  of  this  charter,  or  any  other 
provision  of  the  charter,  it  shall  be  the  policy  of  the 
City  and  County  of  San  Francisco,  consistent  with  a 
policy  of  acquiring  qualified  personnel  for  the  service 
of  the  city  and  county,  to  encourage  the  hiring  of  blind 
persons.   It  shall  further  be  the  policy  of  the  City  and 
County  of  San  Francisco  that  no  otherwise  qualified  blind 
person  shall  be  discriminated  against  in  examination,  re- 
examination, appointment,  reappointment,  waiver  of  eligi- 
bility for  appointment  or  reappointment,  promotion  or 
demotion  in  any  class,  subclass  or  position  in  the*  civil 
service  unless  eyesight  is  indispensable  for  the  perform- 
ance of  the  duties  and  responsibilities  of  the  class, 
subclass  or  position.   It  shall  be  the  duty  of  the  com- 
mission to  classify,  and  from  time  to  time  may  reclassify, 
places  of  employment  in  the  civil  service  the  duties  of 
which  may  be  efficiently  performed  by  qualified  blind 
persons  and  to  conduct  appropriate  examinations  which  will 
fairly  test  the  capacity  of  blind  persons  as  well  as 
sighted  persons  to  perform  such  duties." 

This  Charter  section  sets  up  a  policy  for  hiring  blind  persons 
wherever  that  is  possible  "consistent  with  a  policy  of  acquiring 
qualified  personnel  for  the  City  and  County."   The  section  does 
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not  give  the  Civil  Service  Commission  any  additional  powers,  nor 
does  it  permit  the  Civil  Service  Commission  to  dictate  to  depart- 
ment heads  what  duties  they  shall  allocate  to  positions  in  their 
departments,  so  that  these  positions  can  be  classified  by  the 
Civil  Service  Commission  in  such  a  manner  that  blind  persons  can 
fill  them. 

This  new  section  is  a  laudable  one,  and  from  the  overwhelming 
support  that  was  given  to  it  during  the  recent  campaign  and  the 
large  favorable  vote  it  received  at  the  polls,  all  city  depart- 
ments should  cooperate  to  carry  out  its  policy.   However,  nothing 
in  the  section  changes  the  present  relationship  between  the  duties 
of  the  department  head  and  the  Civil  Service  Commission  in  which 
the  former  assigns  the  duties  to  the  position  and  the  latter 
classifies  these  positions  based  on  these  assigned  duties. 

I  advise  you  that  the  Civil  Service  Commission  in  carrying 
out  the  policy  enunciated  by  this  section  must  consider  all  the 
significant  duties  assigned  by  the  appointing  officers,  but  that 
in  so  doing  it  should  exercise  the  authority  vested  in  it  by  this 
section  so  that  the  policy  of  hiring  blind  persons  will  be  foster- 
ed.  In  the  classification  of  positions  where  blind  persons  can 
efficiently  perform  the  duties  assigned  to  the  position  the  Civil 
Service  Commission  should  be  very  careful  to  see  that  its  authori- 
ty regarding  classifications  is  exercised  in  such  a  manner  that 
there  will  be  no  discrimination  against  blind  persons.   The  Com- 
mission should  make  sure  that,  where  its  advice  is  sought,  it 
carries  out  the  duty  imposed  upon  it  by  the  policy  announced  in 
this  section,  always  mindful  of  the  fact  that  its  primary  function 
both  under  the  general  sections  of  the  Charter  dealing  with  its 
duties  and  this  particular  section  is  to  acquire  qualified 
personnel  for  the  various  positions  in  the  city  service. 

Respectfully  submitted, 

BJW/WPB  DION  R.  HOLM,  City  Attorney. 

TO:   CIVIL  SERVICE  COMMISSION 

151  City  Hall,  San  Francisco  2 
Attention:  Mr.  William  L.  Henderson, 

Personnel  Director  and  Secretary. 
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SUBJECT:      DIAMOND   HEIGHTS  REDEVELOPMENT   PROJECT;    PAYMENT 
FOR  UNDERGROUND   UTILITY   INSTALLATION 

Gentlemen: 

This  will  acknowledge  receipt  of  your   letter   of  November  8, 
195^»   enclosing  copy  of  a  letter  from  Charles  J.   Horan,  Area  Super- 
visor, Division  of  Slijm  Clearance  and  Urban  Redevelopment,    regarding 
the   cost   of   underground  utilities  installations   in  Diamond  Heights 
Approved  Redevelopment   Project  Area  B-1. 

In  particular  you  request  an  opinion  as  to  the  following: 

1.  Proof  that   compensation  to  the  utility  company 
is  required  by  state  and   local  law,   by  franchise  or  by 
local  custom; 

2.  Legal   opinions  and   other  appropriate  evidence 
with  respect  to  any  obligations  the   local  public  agency 
might  have  to  make  to  compensate  the  utility  company 
for   the  moving   or   installation  of  utilities  in  the 
project  area. 

OPINION 

Sections  1101  -  1121  inclusive  of  the  Electrical  Code  of 
the  City  and  County  of  San  Francisco  deal  with  Underground  Districts. 

Section  1101  provides: 

"For  the  pvirpose  of  removing  poles  and  placing  wire 
underground,  the  City  and  County  of  San  Francisco  is  hereby 
divided  into  districts  designated  as  'Undergrovind  Districts.'" 

Section  1102  makes  it  lonlawful  for  any  electric  light, 
electric  power,  telegraph,  telephone  or  other  electric  company  or 
corporation,  etc.,  to  erect,  maintain,  continue,  use  or  operate  any 
pole  or  overhead  wire  in  a  district  designated  as  an  Undergrovmd 
District. 

Section  110l\.   provides  that  on  and  after  the  date  that  the 
Board  of  Supervisors  declares  a  designated  underground  district,  all 
overhead  cables,  poles,  etc.,  shall  be  deemed  a  public  nuisance. 

Section  1105  provides  that  every  corporation,  etc.,  that 
owns,  uses  or  maintains  any  pole  or  structure  used  for  support  of 
electrical  devices,  etc.,  in  an  area  which  has  been  designated  as  an 
underground  district  shall  remove  the  same.   However,  they  shall  not 
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be  required   to  remove    such  poles,    etc.,    at  the    rate   of  more   than 
2-1/2   lineal  miles   in  any  one   calendar  year  after   the   date  of   the 
passage  of    the  ordinance. 

Section  1106  provides  that   the   cost   of  removal   shall  be 
borne  by  the  firm  or  public  utility   so  owning  or  operating  the  same. 

Section  IIO7  provides   that   in  any  district  that   the  Board 
of  Supervisors   of  the  City  and  County  of  San  Francisco  may  now   or 
hereafter  designate   as  an  additional  underground  district,   the  person, 
firm,    corporation,    etc.,    supplying  the   electrical   service  for  electric 
lighting,   heat,   power,   telephone,    telegraph,    or  any  other  type   of 
electrical  service   shall   terminate   its  electrical  service   conductors 
in  an  vmderground  pull  box  adjacent   to  or  at  the  property   line   of   the 
building   or   structure  being    served.    »    • 

Section  1120  provides   that   in  the  event  that  the  Board   of 
Supervisors   of   the  City  and  County  of  San  Francisco   shall  declare  any 
additional  underground  districts,    the  provisions   of   this  Article    shall 
govern  all  overhead  electrical  conductors,    poles,    etc.,    used  for   the 
transmission  of   electrical  energy  for   lighting,    heating,    power,    tele- 
phone  or   telegraph,    or  any  other   type   of   electrical  service   or   dis- 
tribution in  or  upon  the   streets  and  over  and  upon  buildings   or 
structures   in  the  City  and  County  of  San  Francisco. 

VJestern  Addition  Redevelopment  Project  Area  has  been 
designated  by   ordinance  of   the  Board   of  Supervisors  as  an  Underground 
District,    and  the   cost   of   installation  of   undergro\ind  utilities   in 
that  area  will  be  borne  by  the  utilities  companies. 

Diamond  Heights  Project  Area  has  not  been  designated  as  an 
Underground  District.     Diamond  Heights  having  not  been   so  designated 
and  being  predominately  vacant   or   open  land  falls  within  the  nature 
or  category  of  a  new  subdivision. 

It   is   customary,   where  utilities   installations  are   installed 
underground   in  a  new   subdivision   such  as  Diamond  Heights,    for   the 
utilities  companies  and   the  developer   to  apportion  between  themselves, 
by  contract,    the  cost  of  \indergrovind  utilities  installations. 

Ordinarily,    the  utilities  companies  will  pay   only  the   cost 
of  overhead  utilities   installations.     For   example,   Electrical  Rule 
and  Regulation  No.    15,    filed  by  the  Pacific  Gas  and  Electric  Company 
with  the  California  Public  Utilities  Commission  pursuant   to  General 
Order  No.    96,    and  which  is  now  in  effect,    provides   in  part  as 


OPINION  NO.    903 
November  30,    195i| 
Page  3. 


follows: 


"Extensions  of  overhead  electric  distribution 
lines  of  standard  voltages  necessary  to  supply  bona 
fide  applicants  for  electric  service  of  a  permanent  and 
established  character,  will  normally  be  made  by  the 
Company,  entirely  or  partially,  at  its  own  expense  in 
accordance  with  the  following  rules: 

"(A)  Urban  Territory; 

All  such  extensions  in  urban  territory  and 
centers  of  population  will  normally  be  constructed 
by  the  Company  without  cost  to  such  applicants. 


"(E)  Real  Estate  Subdivisions: 

1.   Overhead  electric  line  extensions  to  and/or 
in  real  estate  subdivisions  in  \irban  or  rural  terri- 
tory will  be  constructed,  owned  azad  maintained  by  the 
Company  under  special  contract  in  advance  of  applica- 
tion for  service,  only  when  the  entire  estimated  cost 
of  such  lines  and  associated  equipment  (excluding  the 
cost  of  transformers,  meters  and  services)  plus  ten 
per  cent  (10^0  for  superintendence  and  overhead  is 
advanced  to  the  Company. 


5*   In  the  case  of  underground  extensions  in  real 
estate  subdivisions,  the  total  amovmt  to  be  refunded 
under  Section  E-3  above  shall  not  exceed  a  sum  of  money 
equal  to  the  estimated  cost,  plus  ten  per  cent  (10^) 
thereof  for  supervision  and  overhead,  of  supplying  such 
subdivision  by  means  of  overhead  distribution  lines. 


"(G)  Exceptional  Cases: 


In  unusual  circumstances,  when  the  application 
of  the  provisions  of  this  rule  appears  impracticable 
or  unjust  to  either  party,  or  in  case  of  the  exten- 
sion of  lines  of  a  higher  voltage,  the  Company  or  the 
applicant  may  refer  the  matter  to  the  Public  Utilities 
Commission  for  special  ruling,  or  for  the  approval  of 
special  conditions  mutually  agreed  upon." 
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You  are  advised,  therefore,  that  if  utilities  are  installed 
underground  in  the  Diamond  Heights  Redevelopment  Project  it  will  be 
necessary  for  the  Redevelopment  Agency  to  compensate  the  utilities 
companies  for  a  portion  of  the  cost  of  such  installations. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


mg/jeb 

TO;  Redevelopment  Agency 

of  the  City  and  Covmty 
of  San  Francisco 

512  Golden  Gate  Avenue 

San  Francisco  2 

Attention:  Mr.  Eugene  J.  Riordan 
Director 
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SUBJECT:      PRIOR   SERVICE   CREDIT   TOWARD  RETIREilENT   FOR   t'ER  SONS 
CERTIFIED  TO   PERr'iANENT   POSITIONS  BETV^EEN   THE   YEARS 
1922-1932;      MAY  THE  BOARD  OF  SUPERVISORS  GRANT   SUCH 
BY  ORDINANCE, 

Dear   Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"It  has  come  to  my  attention  that  permanent  employees 
of  the  city  did  not  receive  credit  in  the  Retirement 
System  during  the  years  1922  to  1932  for  the  first  six 
months  of  their  service  with  the  city.   Since  1932, 
under  the  new  Charter,  permanent  employees  have  become 
members  of  the  Retirement  System  immediately  upon  enter- 
ing into  city  service. 

"I  am  familiar  with  your  Opinion  #671  of  March  9,  19^3, 
stating  that  the  Board  of  Supervisors  by  ordinance  could 
include  temporary  employment  as  prior  service  for  retire- 
ment purposes.   In  view  of  this  ooinion,  and  the  language 
found  in  Sections  3  and  7  of  Article  17  of  the  old  Charter, 
would  you  please  give  me  your  opinion  as  to  whether  credit 
can  be  given  to  these  employees  for  the  first  six  months 
they  worked  between  the  years  1922  and  1932,  for  the  pur- 
pose of  calculating  retirement  benefits  when  and  if  so 
allowed  by  the  Board  of  Supervisors  by  ordinance." 

OPINION 

As  observed  in  the  first  r)aragraph  of  your  above-quoted  request, 
employees  certified  for  permanent  positions  in  city  service  between 
the  years  1922-1932  could  not  become  members  of  the  Retironent  Sys- 
tem until  the  lapse  of  six  (6)  months  from  the  date  of  appointment. 

In  my  Opinion  No.  671  (March  9,  1953),  as  alluded  to  by  you  above, 
I  advised  that  the  Board  of  Supervisors  possessed  the  power  to 
grant,  by  ordinance,  prior  service  credit  to  members  of  that  class 
of  miscellaneous  employees  who  had  served  under  "temporary"  appoint- 
ment prior  to  September  lij.,  19lj.2. 

In  said  opinion  it  is  stated  that  the  Board  could,  by  a  vote  of 
three-fourths  (3/h)    of  its  members,  grant  such  prior  service  credit 
to  employees  who  are  members  of  the  Retirement  System  under  §165  of 
the  charter;  and  that,  such  having  been  accomplished,  the  same 
prior  service  credit  would  accrue  to  employees  who  are  members  under 
Charter  §165.2.   Such  conclusion  flowed  out  of  the  fact  that  §165.2 
provides  in  part  as  follows: 


Opinion  No, 901; 
Decanber  1,  195i+ 
Page  2» 

"(G)   The  following  time  and  service  shall  be 
included  in  the  computation  of  the  service  to  be 
credited  to  a  member  for  the  purpose  of  determining 
whether  such  member  qualifies  for  retirement  and  calcu- 
lating benefits: 

"(1) 

"(2) 

"(3) 

"(k)      Prior   service   determined   and  credited  as 
prescribed  by  the  board  of   supervisors  for  riersons  who 
are  members  under   section  165." 

In  a  related  opinion   (No.   797 — March  $,    195i<-)    I  defined   "prior   serv- 
ice" as   "service  which,    vriien  oerformed,    did  not   qualify  one   for  member- 
ship in,    or  benefits  under,    a  retirement   system."    (page  2) 

Bearing  in  mind   the   axiomatic  principle   that  pension  laws  must  be   lib- 
erally construed  to   the  end  of  realization  of  the   beneficent  purpose 
thereof    (DORNELL  v.   RETIPEMENT  BOARD.    72   Cal.   Add.    (2)    197;    BRANT 
V.   RETIREMENT  BOARD,    57   Cal.   App,    (2)    721),    I   can  perceive  no    suffi- 
cient legal   or   logical   reason  why  the  above-noted  conclusions  reached 
in  Opinions  67I  and  797   are  not  equally  applicable  to    the  first    six 
(6)  months   served  under  permanent   appointment  between   the   years 
1922-1932. 

Hence,    it   is  my  opinion  that   the   Board  of  Supervisors,   bv  three-fourths 
(3/i|-)   vote,   may  by  ordinance   grant   the   questioned   (six  /b/  months) 
credit  to  members  under   Charter   §165,    and  that   such    credit  would    auto- 
matically accrue  to  members  under   Charter    §165.2    (see   paragraph   (G)    (1+) 
noted  above) • 

Such  view  is  expressed  for  the   reason  that   the    "first    six  /6_/ months" 
Involved  with  regard  to  permanent  employees  during  the  years  1922-1932 
appears   to  be   "prior   service"  equally  with  time    served  under   temporary 
appointment  prior  to   September   ll|.,    191+2.      (See   Opinion  No.   67I) 

While    "prior   service"    is  not   therein   defined  with  precision,    ca*  tain 
charter   references   to   prior   service,    on  other  facets   of  retirement   law, 
cast  light   on  the  meaning  to  be  given  such  expression  In  connection 
with  our  present  problem,    and,    in  my  opinion,    support  the  views     herein 
8et  forth. 
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For  example,  in  paragraph  (H)(5)  of  5165.2  r)rior  service  is  referred 
to  in  language  which  gives  some  indication  that  such  includes  that 
period  of  service  before  the  effective  date  of  actual  entry  into 
membership  in  the  retirement  system.  (See  second  sentence) 

Further,  §165.1.1.,  dealing  with  an  increase  of  allowance  to  retired 
members,  contains  the  following  language:   (See  first  sentence  of 
second  paragraph) 

"The  increase  in  the  retirement  allowance  shall  be 
apportioned  between  service  rendered  orior  to  the  entry 
■  of  the  member  into  the  retirement  system  and  service 
rendered  as  a  member,  in  the  same  proportion  that  such 
prior  and  current  service  respectively  bears  to  the  total 
service  credited  at  retirement." 

It  is  to  be  further  noted  that  Section  165.1.3,  which  also  deals  with 
an  increase  of  allowance  to  retired  members,  contains  language  iden- 
tical with  that  quoted  above  from  §165«1.1.   (See  first  sentence  of 
second  paragraph,  §165.1.3) 

In  my  opinion,  the  foregoing  language  indicates  a  charter  intent 
that  the  designation  "prior  service"  is  meant  to  include  service 
performed  before  actual  entry  of  the  member  into  the  retirement 
system  —  i.e.,  before  being  required  to  make  contribution  thereto 
or  being  entitled  to  receive  benefits  therefrom. 

Since  the  "first  six  (6)  months  of  service"  period  herein  involved 
falls  into  the  category  just  noted,  I  conclude  that  service  rendered 
during  such  period  is  properly  "prior  service",  and  that  the  Board  of 
Supervisors,  subject  to  the  conditions  hereinabove  discussed,  may 
enact  an  ordinance  allowing  retirement  credit  to  that  class  of  employ- 
ees concerning  v*iom  your  Inquiry  is  made  —  i.e.,  those  who  were  cer- 
tified to  permanent  positions  between  the  years  1922-1932. 

Respectfully  submitted, 

DION  R.  HOLM 
WFB/BJW  City  Attorney 

To:  Hon.  James  Leo  Halley 

Member  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2. 
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SUBJECT:      LEGALITY   CF   APPROVING   PAYT4ENT    OF   EXPENSES 
FOR  DINNj2?   MEETINGS   OF   CITY   CFFIGIALS, 
STATE   OFFICIALS,    CR    OTHER    PERSONS  FOR  THE 
PROMOTION   OF   THE  GENERAL  VI EIF ARE   OP  THE  CITY. 

Dear  Sir: 

I  have  received  from  you  a  request  for  an  opinion  in  which 
you  call  to  my  attention  a  recent   informal  opinion  of   the  Attorney 
General  of  the  State   of  California.      In  this   informal  opinion  the 
Attorney  General  has  advised   the  City  Attorney  of  the  City  of  Belmont 
that    certain  expenditures  made  by  the  Council  of  that   city  were 
illegal.     These   expenses   covered   certain  meals  purchased  for  the 
Councilmen  in  pre-council  conferences  and   the   expenses   of  meals 
furnished  to  certain  State   officials  who  were   collaborating  with 
the  City  of  Belmont  on  matters  beneficial  to  that   city.      In  your 
request,   you  desire   to  know  what  effect,    if  any,    this  opinion  has 
on  the  City  and  Covinty  of   San  Francisco,    its  departments,    officers 
and  employees. 

I  have  not  quoted  the  full  text  of  the  Attorney  General' s 
informal  opinion  but  will,  where  necessary,  refer  to  those  portions 
which  I   shall  discuss. 

OPINION 

It  must  be  clearly  understood   at   the   outset   that  this  is 
not  what   is   considered  a  formal  opinion  of  the  Attorney  General  but, 
as  indicated   in  the  opinion  itself,    is  written  to  the  City  Attorney 
of  Belmont  for  his  guidance  and  direction.      I   am  assuming,    of   course, 
that  the   same  view  would  be   expressed  by  the  Attorney  General  in  a 
formal  opinion,    and   I  am  advising  you  as   to   its  effect  upon  the  City 
and  County  of   San  Francisco  on  the  basis  of   this   assuraption. 

This   opinion  throughout  makes   it  quite   clear   that   it   applies 
only  to   sixth  class  cities.      This    statement   alone    should   suffice   to 
answer  your  request  by  pointing  out   that   since  the  City   and  Covinty  of 
San  Francisco   is  a  chartered   city  and  hence  not   a  general  law  city 
such  as  a  sixth  class   city,    the   opinion  would   in  no  way  affect   o\ir 
activities.      The   opinion  specifically  recognizes   this  fact  by   stating 
therein,    "it   should  be  remembered  that  a   chartered   city  derives 
greater  powers  from  the    'home  rule'    provisions   of  the  California 
Constitution  than  does  a  non-chartered   city  Incorporated  pursuant 
to  the  general   laws;    .    .    •" 

Though  the   opinion  in  no  way  deals  with  the  question  of 
the  exercise   of  these  powers  by  a  chartered   dty,  I  feel  that  because 
of  your  position  as  the  fiscal  officer   of   the  City  and  County  of  San 
Francisco  you  are  really   seeking  ray  advice   on  the  question  as   to  your 


.'.'I 


-•'*    I';.' '■'' ■]:*;-    ir 


.  ■  •  ■*  V 


OPINION  NO.  905 
December  1,  19Sk 
Page  2. 

authority  to  approve  expenditures  similar  to  those  referred  to  in 
the  Attorney  General' s  opinion. 

This  opinion  is  only  concerned  with  the  question  of  the 
expenditure  of  money  for  pre -gathering  meetings.  Nothing  that  is 
said  herein  should  be  construed  as  advising  any  board  or  commission 
that  such  meetings  are  lawful,  if  they  result  to  any  extent  in  tak- 
ing the  place  of  a  regular  meeting.  The  provisions  of  Governraent 
Code,  Sections  5i|-950  to  ShS$Q,    inclusive.  Charter,  Section  19,  and 
Ordinance  1599  (Series  of  1939),  dealing  with  regular  and  special 
meetings  of  boards  and  commissions,  as  well  as  the  advice  that  I 
have  given  you  in  my  Opinion  No.  817  of  March  30,  1951).,  must  be 
strictly  observed  wherever  pre-gathering  meetings  are  held  by  any 
board  or  commission. 

It  must  be  assumed  at  this  point  that  if  any  money  is 
spent  for  pre-gathering  meetings  of  any  commission  or  board,  or  for 
the  purpose  of  paying  the  expenses  of  meals  for  State  officials  who 
are  consulting  with  City  officials  for  the  benefit  of  the  City  and 
County,  such  funds  were  duly  appropriated  by  ordinance  of  the  Board 
of  Supervisors  for  that  piirpose,  and  that  the  Board  in  enacting  the 
ordinance  fo\ind  that  the  use  of  these  funds  would  be  beneficial  to 
the  best  interests  of  the  City  and  County  of  San  Fran<5isco,  Based 
upon  that  assumption,  I  am  of  the  opinion  that  these  expenditures 
would  constitute  a  lawful  disbursement  of  municipal  funds  for  a 
public  purpose.   I  base  this  conclusion  mainly  upon  the  fact  that 
the  Constitution  of  the  State  of  California  grants  to  chartered 
cities  under  Article  XI,  Section  8,  exclusive  control  of  municipal 
affairs.  Furthermore,  a  charter  is  a  restriction  on  the  power  of 
the  municipality  created  pvirsuant  to  this  constitutional  provision, 
and  I  find  nothing  In  the  Charter  which  in  any  way  forbids  the  use 
of  funds  for  these  purposes. 

An  examination  of  the  Charter  reveals  that  Section  2 
thereof  spells  out  the  authority  of  the  City  and  Coimty  in  very 
broad  language,  as  follows: 

"The  city  and  county  may  make  and  enforce  all  laws, 
ordinances  and  regulations  necessary,  convenient  or  in- 
cidental to  the  exercise  of  all  rights  and  powers  in  re- 
spect to  its  affairs,  officers  and  employees,  and  shall 
have  all  rights  and  powers  appropriate  to  a  coxmty,  a 
city,  and  a  city  and  covinty,  subject  only  to  the  re- 
strictions and  limitations  provided  in  this  charter, 

tt 

•  •  • 

In  the  case   of  City  of  Roseville   v.   Tulley,    55  Cal.  App. 
(2d)    601,    the  District  Court  of  Appeal  had  before   it  a  problem 
somewhat   similar   to  that  proposed   in  your   inquiry,    and  after  a 
lengthy  discussion  of  the   power   of  Home^ule    cities,    it  resolved 
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that  the  money  could  properly  be  expended  for  the  purpose  of  sending 
city  officers  to  the  League  of  California  Cities  conference.   In 
reaching  this  conclusion,  the  Court  used  language  which  indicates 
to  me  that  a  chartered  city  would  have  the  broad  power  to  appropriate 
and  spend  money  for  the  purposes  discussed  in  the  Attorney  General' 3 
opinion  and  that  such  an  expenditure  of  the  money  would  be  a  legal 
one.  At  page  606  of  the  opinion,  the  Court  states  as  follows: 

"Appellant' 3  final  contention  is  that  the  payment 
of  the  expenses  of  the  city  officials  of  Roseville  to 
the  conference  of  the  League  of  California  Cities  is 
not  an  expendit\ire  for  a  proper  municipal  purpose. 

"We  have  already  pointed  out  that  Roseville  is  a 
charter  city  l^rhich  has  availed  itself  of  the  so-called 
Home-Rule  Amendment  to  the  state  Constitution,  and  'has 
full  power  over  its  municipal  affairs,  unaffected  by 
general  laws  on  the  same  subject-matter' ;  and  that  the 
charter  itself  provides  in  section  1  of  Article  IV  there- 
of, that  the  city  'by  and  through  its  Council  and  other 
officials,  shall  have  and  may  exercise,  all  powers  neces- 
sary or  appropriate  to  a  municipal  corporation  and  the 
general  welfare  of  its  inhabitants  which  are  not  prohibited 
by  the  Constitution  of  the  State  of  California.'" 

And  again,  at  page  607: 

"There  is  nothing  in  the  record  in  the  instant  case 
to  indicate  that  the  attendance  of  official  delegates 
of  the  city  of  Roseville  to  the  smnual  conference  of 
the  League  of  California  Cities  was  without  benefit 
to  that  city.  For  this  court  to  say,  in  the  absence 
of  any  support  therefor  in  the  record,  that  such  ex- 
penditures for  the  expenses  of  such  delegates  resulted 
in  no  benefit  to  the  city  of  Roseville,  or  had  no 
reasonable  connection  with  improving  the  administration 
of  its  mionicipal  affairs  would  in  our  opinion  be  an 
unwarranted  interference  with  the  legislative  function 
of  the  city  co\ancil,  because  when  the  Legislature  'or 
city  coiAncil  engaged  in  the  exercise  of  legislative 
functions,  proceeds  upon  the  assumption  that  a  matter 
concerning  which  it  acts  is  one  affecting  the  public 
interest  or  designed  to  promote  the  general  welfare, 
the  ass umption  is  conclusive  upon  the  courts  unless 
it  is  plainly  apparent  to  them  that  the  view  entertained 
by  the  legislative  body  is  I'fithout  just  foundation. 
Here,  if  we  accord  to  them  the  honesty  of  purpose 
which  must  be  conceded  to  them  and   the  assumed 
existence  of  which  largely  supports  the  rule  we  have 
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just  stated,  the  .  .  .  city  coiincil,  .  .  .  proceeded 
upon  the  assiimption  that  it  is  calculated  favorably  to 
influence  the  public  welfareT'   (Coxmty  of  Los  Angeles 
V.  Dodge,  51  Cal.  App.  ij.92,  1^.98  /197  P.  i^-Oi/. ) 

"The  question  as  to  whether  the  performance  of  an 
act  or  the  accomplishment  of  a  specific  purpose  con- 
stitutes a  'public  pvirpose,'  and  the  method  by  which 
such  action  is  to  be  performed  or  purpose  accomplished, 
rests  in  the  judgment  of  the  city  covincil,  and  the  judi- 
cial branch  will  not  assume  to  substitute  its  judgment 
for  that  of  the  governing  body  imless  the  latter'  s 
exercise  of  judgment  or  discretion  ' is  shown  to  have 
been  unquestionably  abused.'   (City  of  Oakland  v . 
VUlllams,  206  Cal.  315  /Z?!^.  P.  328/,  p.  32?;  emphasis 
added.)   In  the  cited  case  the  co\art  dealt  with  the 
powers  of  the  Board  of  Port  Commissioners  of  the  city 
of  Oakland,  holding  that  a  lease  between  that  body,  as 
lessor,  and  a  private  corporation,  as  lessee,  covering 
a  warehouse  to  be  erected  on  municipally  owned  tide-lands 
with  public  funds,  was  executed  for  a  public  p\arpose. 
At  page  332  of  that  decision  the  Supreme  Court  of  this 
state  approvingly  quoted  an  excerpt  from  Green,  et  al, 
V.  Prazier,  et  al.,  253  U.S.  233,  2i4.0  /i;0  S.Ct.  ij.99, 
6I4.  L.Ed.  878/,  the  same  excerpt  having  been  likewise 
approvingly  quoted  in  Veterans'  Welfare  Board  v.  Jordan, 
189  Cal.  121^.  /208  P.  281+,  22  A.L.R.  I5l5/.   This  excerpt 
reads  as  follows; 

"'V'hat  is  a  public  purpose  has  given  rise  to  no 
little  judicial  consideration.  Courts,  as  a  rule, 
have  attempted  no  judicial  definition  of  a  "public" 
as  distinguished  from  a  "private"  purpose,  but  have 
left  each  case  to  be  determined  by  its  own  peculiar 
circumstances.  Gray,  Limitations  of  Taxing  Power, 
Section  I76,  "Necessity  alone  is  not  the  test  by 
which  the  limits  of  State  authority  in  this  direction 
are  to  be  defined,  but  a  wise  state smenship  must  look 
beyond  the  expenditures  which  are  absolutely  needful 
to  the  continued  existence  of  organized  government, 
and  embrace  others  which  may  tend  to  make  that  govern- 
ment subserve  the  general  well-being  of  society,  and 
advance  the  present  and  prospective  happiness  and  pros- 
perity of  the  people".   Cooley,  Justice,  in  People  /ex 
rel.  Detroit  &  H.  R.  CoV  v.  Salem,  20  Mich.  I4.52  /I|  Am, 
Rep.  I4.OO/.  questions  of  policy  are  not  submitted  to 
judicial  determination,  and  the  courts  have  no  general 
authority  of  supervision  over  the  exercise  of  discretion, 
which,  under  our  system,  is  reposed  in  the  people  or 
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other   departments  of  governrfient .      Chicago,   B  &  Q  R.   Co. 
V.  McGulre,    219  U.S.   5i^9,    5^9  /SS  L.Ed.    328,    339,    31  S. 
Ct.    2^9/;   German  Alliance   Ins.   Co.   v.   Lewis,    233  U.S. 
389  /^  L.Ed.    1011,    3I4.  S.Ct.    612,    L.R.A.    1915C,    II89/.'" 

Accordingly,    I  advise  you  that   the   opinion  of   the  Attorney 
General  would   have  no  effect  upon  the   departments,    officers  and  em- 
ployees  of  the  City  and  Coxinty  of  San  Francisco,    since   it  deals 
exclusively  with  the  power  and  authority  of    sixth  class  cities. 

Secondly,    since   I  must  presume,    in  the  absence   of  a  clear 
abuse   of  discretion,    that  the  money,    if   it   is  used  by  departments, 
officers  and   employees  of  the  City  for   the  p\arposes  discussed   in  the 
Attorney  General' s   opinion,  was  properly  appropriated  for   that  pur- 
pose by  the  Board  of  Supervisors,    it   constitutes  a   lawful  disburse- 
ment of  m\inicipal  ftmds  for  a  public  purpose. 


Respectfully  submitted. 


BJWAfP 

TO:     Mr.   Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 


DION  R.    HOLM 
City  Attorney 
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SU3JECT:   STATE  LAW  RELATING  TO  PHYSICAL  THERAPY  AND  TO 
REGISTERED  AND  LICENSED  PHYSICAL  THERAPISTS; 
EFFECT  ON  LOCAL  ORDINANCE;   OPINION  SUPPLEMENTAL 
TO  OPINION  NO.  751. 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows; 

REQUEST 

"This  department  has  the  responsibility  of 

inspecting  and  issuing  permits  for  the  operation  of 

massage  parlors  in  our  city.  This  is  under  Ordinance 
No,  6969,  Series  of  1939. 

"It  has  come  to  my  attention  that  the  State 
Board  of  Medical  Examiners  has  recently  passed  a 
'physical  therapist  practice  act'  (Chapter  5.6  of  the 
Business  and  Professions  Code  Relating  to  Registered 
Physical  Therapists  and  Chapter  5.7  of  the  Business  and 
Professions  Code  relating  to  Licensed  Physical  Therapists), 

"This  new  authority  of  the  Board  of  Medical 
Examiners  has  caused  some  confusion  among  our  local  massage 
parlor  operators,  some  of  whom  call  themselves  physio 
therapists. 

"In  order  to  clarify  this  matter,  may  we  request 
an  opinion  from  you  as  to  our  responsibility?   We  would 
further  like  to  know  whether  a  license  from  the  State 
Board  of  Medical  Examiners  in  this  category  will  relieve 
our  local  operators  from  the  necessity  of  a  massage  parlor 
permit  from  this  department." 

OPINION 

Ordinance  No.  6969,  the  "massage  parlor"  ordinance,  is 
codified  as  §5  236-2[|.0  of  the  Health  Code.   Article  5,  Chapter  V, 
Part  II,  San  Francisco  Municipal  Code.    The  ordinance  defines  a 
"massage  parlor"  as  a  place  of  business  wherein  are  administered 
"Turkish,  Russian,  Swedish,  vapor,  sweat,  electric,  salt,  or  any 
other  kind  or  character  of  baths,  physiotherapy,  therapy,  or  any 
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"business  of  the  same  nature  though  bearing  a  different  name  .  .  . 
massage  treatments  or  alcohol  rubs  ,  ,  ,  "   (Section  1). 

In  1953  two  physical  therapy  regulatory  practice  acts  were 
passed  by  the  State  legislature.    Chapter  l823.  Stats.  1953>  added 
to  Division  2  of  the  Business  and  Professions  Code,  Chapter  5»6  per- 
taining to  registered  physical  therapists.    Business  &  Professions 
Code  (^^ 2600- 2631.    Chapter  1826,  Stats.  1953,  added  Chapter  5.7  per- 
taining to  licensed  physical  therapists.    Business  k   Professions 
Code  §§2650-26914-.    The  two  acts  regulate  the  practice  of  "therapy" 
or  "physiotherapy''  in  California, 

Obviously  your  request  is  suggo-stod  by  the  fact  that  the 
local  regulatory  "massage  parlor"  ordinance  expressly  includes,  in 
its  definition  of  a  "massage  parlor"  a  place  of  business  in  which 
"physiotherapy"  or  "therapy"  are  administered. 

The  effect  of  these  new  regulatory  acts  on  our  local 
ordinance  was  discussed  in  my  opinion  No,  751  (November  20,  1953)*  to 
which  reference  is  hereby  made.    Therein  the  following  conclusions 
pertinent  to  this  opinion  were  reached:    (1)  both  the  local  ordinance 
and  statG  acts  are  regulatory  and  not  revenue  producing  measures; 
(2)  the  matter  of  regulating  the  practice  of  therapy  and  physiotherapy 
is  one  of  statewide  concern;   (3)  the  state  law  (the  two  1953  acts) 
has  completely  occupied  the  field  of  regulating  the  practice  of 
therapy  and  physiotherapy  and  the  licensing  of  their  practitioners; 
(1|)  the  local  massage  parlor  ordinance  is  void  insofar  as  it  attempts 
to r egulate  locally,  by  permit  or  license,  the  practice  of  therapy  or 
physiotherapy;   (5)  the  local  ordinance  is  not  void  in  its  entirety, 
but  the  "massage"  and  "bath"  provisions  are  severable  and  valid. 
For  authorities  and  discussion  leading  to  these  conclusions  see  my 
opinion  No.  751. 

Hence,  any  individual  who  qualifies  as  a  physical  ther- 
apist or  therapist  under  the  newly  enacted  state  law  is  not  subject 
to  the  local  ordinance. 

Chapter  5*6  pertains  to  registered  physical  therapists. 
It  provides  that  a  person  who  has  not  been  registered  by  the  State 
Board  of  Medical  Examiners  as  a  physical  therapist  may  not  represent 
himself  as  being  so  registered  (§2606),  and  that  it  will  be  unlawful 
for  a  registered  physical  therapist,  while  acting  in  such  capacity,  to 
treat  human  ailments  by  physical  therapy  or  therapy  except  under  the 
supervision  and  direction  of  a  physician  or  surgeon  (§2622). 
Although  §2621;  provides  that  any  person  not  registered  under  Chapter 
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5.6  may  still  practice  p^jysical  therapy  if  he  does  not  represent  him- 
self to  be  a  registered  physical  therapist.  Chapter  5.7,  which  per- 
tains to  the  licensing  of  practitioners  of  physical  therapy,  provides 
that  "no  person  not  licensed''  under  Chapter  5.7  "shall  practice 
physical  therapy  in  this  state  for  compensation  received  or  expected 
..."  (^2665).    The  section  specifically  excludes  "the  administra- 
tion of  massage,  external  baths  or  normal  exercise"  (§2665(g)),  which 
evidences  that  the  state  regulatory  £.cts  did  not  intend  to  encompass 
the  mere  giving  of  baths,  massages,  rubs  or  normal  exercise,  but  was 
to  apr)ly  only  to  the  healing  arts  of  therapy  and  physical  therapy. 

Therefore,  it  is  your  responsibility  to  enforce  the  local 
massage  parlor  ordinance  insofar  as  it  has  not  been  superseded  by  the 
two  state  regulatory  acts.    If  the  establishments  merely  give  the 
various  types  of  baths,  rubs,  massages  or  normal  exercises  which  are 
specifically  excluded  by  §2665(g),  there  is  no  doubt  that  thay  are 
subject  to  the  local  ''massage  parlor"  ordinance.    It  is  only  when 
the  operators  are  "physical  therapists"  that  they  a  re  excluded  from 
its  provisions.    The  fact  that  some  operators  call  themselves 
"physio  therapists"  is  not  determinative  of  the  applicability  of  the 
statute.   To  fall  within  the  exclusive  jurisdiction  of  the  state 
acts  the  operators  must  actually  practice  the  art  of  "physical 
therapy"  or  "therapy"  and  qualify  as  such.    Whether  they  are 
physical  therapists,  and  therefore,  not  subject  to  our  local 
ordinance  is  a  question  of  fact  more  properly  determinable  by  your 
department.    However,  a  practical  approach  to  the  problem  would  be 
to  require  the  operator  to  produce  a  certificate  of  registration  as 
a  registered  physical  therapist  under  Chapter  5«6  or  a  license  under 
Chapter  5«7.    If  he  has  neither,  then  he  should  be  subjected  to  the 
local  massage  parlor  ordinance.    It  should  be  remembered  that  if  an 
individual  claims  to  be  and  operates  as  a  "physical  therapist"  and 
cannot  produce  a  certificate  of  registration  under  Chapter  5*6  or  a 
license  under  Chapter  5»7  or  qualify  himself  under  the  special  ex- 
clusions set  forth  under  §2665>  he  is  guilty  of  a  misdemeanor  and 
subject  to  fine  and  Imprisonment  (§2690). 

Your  second  question  must  be  answered  affirmatively.   A 
physical  therapy  license  from  the  State  Board  of  Medical  Examiners 
will  relievo  the  local  operators  from  the  necessity  of  a  massage 
parlor  permit  from  your  department.   However,  your  attention  is 
called  to  the  fact  that  though  the  local  operators  may  be  relieved 
from  the  permit  provisions,  the  general  local  health,  fire. 
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electrical,  building  laws,  etc.,  are  still  applicable  to  their 
establishments , 

You  are  so  advised. 


Respectfully  submitted, 

DION  _R.  HOLM 
City  Attorney 


RS:WFB 


TO:  George  H,  Becker,  M.D. 

Director  Bureau  of  Communicable  Diseases 

Department  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 


OPINION  NO.  SO? 

December  2,    1954 

SUBJECT:   BILLBOARDS,  ERECTION  OF  ON  THE  "ON  AND  OFF"  RAMPS 
LEADING  TO  BAYSHORE  FREEWAY:   ORDINANCE  NO.  3252.5 
(SERIES  OF  1939)  CONSTRUED. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"There  are  presently  before  the  Board  of  Permit 
Appeals  of  the  City  and  County  of  San  Francisco,  two 
Appeals  numbered  1925  and  1926  re:  Foster  and  Kleiser 
Company,  Appellant  vs.  Sherman  Duckel,  et  al.  Respon- 
dent- -  Denying  Appellants,  October  14,  195^,  Permit  to 
Erect  Billboard  at  10th  Street  East  Line,  298  Feet  South 
Bryant  Street  (Applications  Nos.  I69303  and  169304).  The 
Central  Permit  Bureau  denied  the  applications  as  a  result 
of  the  disapproval  of  the  City  Planning  Commission,  which 
in  turn  based  their  rejections  upon  the  adverse  recommen- 
dations of  the  three-eian  Review  Board,  consisting  of  the 
City  Engineer,  the  Director  of  Planning,  and  the  Superin- 
tendent of  Building  Inspection  of  the  Department  of  Public 
Works,  as  provided  in  Section  6  of  Ordinance  #8252.5. 

"In  the  consideration  of  this  matter,  one  very  impor- 
tant question  that  has  come  before  the  Board  and  upon  which 
we  would  appreciate  an  early  opinion  from  your  office  is 
this:  with  regard  to  Ordinance  No.  8252.2^  (regulating 
advertising  structures  or  signs  adjacent  to  Bayshore  Free- 
way and  providing  for  the  incorporation  of  the  provisions 
thereof  into  the  Municipal  Code),  would  you  advise  us  as  to 
whether  or  not  the  aforementioned  ordinance  includes  a 
prohibition  against  the  erection  of  billboards  on  the  'on 
and  off"  ramps  leading  to  the  Bayshore  Freeway,  or  in  other 
words,  are  the  'on  and  off  ramps  a  part  of  the  Bayshore 
Freeway? 

"Your  opinion  will  be  most  helpful  in  view  of  the 
fact,  and  other  considerations,  that  Section  2,  paragraph 
A  prohibits  billboards  within  two-hundred  feet  of  said 
freeway." 

OPINION 

It  is  my  opinion  that  the  "on  and  off"  ramps  of  the  Bayshore 
Freeway  are  a  part  of  the  Freeway. 

All  of  the  Freeway  Agreements  entered  into  by  the  State  of 
California  and  City  and  County  of  San  Francisco  concerning  the 
Bayshore  Freeway  (i.e.,  March  29.  1945>  October  I8,  1949.  Main- 
tenance Agreement  October  1953.  etc.)  include  the  ramps  as  an 
Integral  part  of  the  freeway. 
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In  the  case  of  Louis  Schnlder,  et  al.  v.  State  of  California^ 
38  Cal.  2d  439,  the  Court  found  that  freeways  are  designed  to 
provide  rapid  transit  for  through  traffic,  uninterrupted  by 
vehicles  or  pedestrians  or  private  roads  and  Intersecting 
streets,  and  the  word  "freeway,"  as  used  in  the  Streets  and 
Highways  Code,  means  a  highway  with  respect  to  which  owners  of 
abutting  lands  have  no,  or  only  limited,  rights  of  access 
(quoting  Streets  and  Highways  Code,  §23.5). 

The  "on  and  off"  ramps  are  by  their  very  nature  uninterrupted 
by  vehicular  or  pedestrian  traffic  and  come  within  the  definition 
set  out  above  as  a  part  of  the  freeway. 

Under  the  definition  of  the  ordinance,  which  reads  as  follows: 

"(a)   The  term  'freeway'  as  used  in  this  ordinance 
shall  be  limited  to  the  freeway  presently  referred  to  as 
the  Bayshore  Freeway  which  extends  from  the  Bay  Bridge 
western  terminus  at  a  point  commencing  on  the  westerly  line 
of  Fifth  Street  to  the  San  Mateo  County  line  and  including 
the  Thirteenth  Street  Lateral  which  extends  from  the  Divi- 
sion Street  Interchange  to  the  Thirteenth  and  Mission 
Streets  terminus." 


these  ramps  are  a  part  of  the  Freeway. 

Therefore,  the  prohibition  against 
on  the  Freeway  applies  to  the  "on  and 
sot  out  in  the  ordinance  are  still  to 
affected  by  this  opinion. 


the  erection  of 
off"  ramps.  The 
be  noted  and  are 


billboards 
exceptions 
not 


Respectfully  submitted. 


AOS/BJW 


DION  R.  HOLM,  City  Attorney. 


TO:   MR.  J.  EDWIN  MATTOX 

Secretary,  Board  of  Permit  Appeals 
227  City  Hall,  San  Francisco  2 


Opinion  No.  908 
December  3,  195i; 

SUBJECT?  POWERS  AND  PRIVILEGES  OF  SUPERVISORS  UNDER  CHAPTER 
SECTIONS  21  AND  22;  SCOPE  THEREOF  AND  LIMITATIONS 
THEREON. 

Gentlemen: 

I  have  received  your  recent  communication  in  which  you  ask  for  an 
interpretation  of  Charter  Section  22,  and,  more  specifically,  for 
a  delineation  of  "the  rights  and  limitations  of  the  Board  of  Super- 
visors and  its  members  under  said  section." 

It  is  my  belief  that  Section  ZZ   cannot  be  adequately  analyzed  with- 
out scanning  it  together  with  Section  21,  which  latter  section  is 
referred  to  in  Se-ction  22  as  an  obvious  broadening  agent  upon  the 
limitations  set  forth  in  said  Section  22.   Hence,  both  sections  will 
be  discussed  herein. 

It  is  to  be  observed  that  I  have  reviexrod  the  circular  of  April  5» 
195i^.>  to  which  you  refer  in  your  request  for  advice,  and  reference 
thereto  will  be  hereinafter  made. 

OPINION 

Charter  Section  22  provides  as  follows: 

"Except  for  the  purpose  of  Inquiry,  the  mayor  and  the 
board  of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative  officer  is 
responsible,  solely  through  such  officer,  and  for  admin- 
istrative or  other  functions  for  vrtiich  elective  officials 
or  boards  or  commissions  are  responsible,  solely  through 
the  elective  official,  the  board  or  commission  or  the  chief 
executive  officer  of  such  board  or  commission  concerned. 
Except  for  the  purpose  of  inquiry,  each  board  or  commission, 
in  its  conduct  of  administrative  affairs  under  its  control, 
shall  deal  with  such  matters  solely  through  its  chief 
executive  officer. 

"Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  inter- 
fere with  appointments,  promotions,  compensations,  disci- 
plinary actions,  contracts,  requisitions  for  purchases  or 
other  administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department  heads  under 
the  chief  administrative  officer,  or  under  the  respective 
boards  and  commissions.   The  board  of  supervisors,  and  each 
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board  or  cominission  relative  to  the  affairs  of  its  own 
department,  shall  deal  with  adininistrativQ  matters  only 
in  the  manner  provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on  the  part 
of  any  supervisor  or  member  of  a  board  or  commission  shall 
constitute  official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power  of  hear- 
ing and  inquiry  as  provided  in  this  charter." 

The  complete  text  of  Section  21  is  as  follows: 

"The  mayor,  the  board  of  supervisors,  the  chief  admin- 
istrative officer,  the  controller,  or  any  board  or  commis- 
sion appointed  by  the  mayor  relative  solely  to  the  affairs 
under  its  control,  may  require  such  periodic  or  special 
reports  of  departmental  costs,  operation  and  expenditures, 
examine  the  books,  papers,  records  and  accounts  of,  and 
inquire  into  matters  affecting  the  conduct  of  any  depart- 
ment or  office  of  the  city  and  county,  and  for  that  purpose 
may  hold  hearings,  subpoena  witnesses,  administer  oaths  and 
compel  the  production  of  books,  papers,  testimony  and  other 
evidence.   It  shall  be  the  duty  of  the  chief  of  police  to 
designate  a  police  officer  to  serve  subpoenas.   Any  person 
refusing  to  obey  such  subpoena  and  the  other  requirements 
hereof,  or  to  produce  such  books,  shall  be  deemed  In  con- 
tempt and  subject  to  proceedings  and  penalties  as  provided 
by  general  law  in  such  instances." 

As  indicated  in  the  language  of  Section  22,  certain  proscriptions  are 
therein  expressed  against  "Interference"  by  the  Board  of  Supervisors 
in  administrative  matters,  control  over  which  is  reposed  by  the  char- 
ter in  other  officers,  boards  or  commissions.  As  is  further  clear 
from  the  languaQ;e  of  Section  22,  those  proscriptions  are  not  to  be 
treated  as  prohibitions  against  or  limitations  upon  the  power  of 
"inquiry"  given  the  Board  of  Supervisors  by  Section  21. 

Hence,  In  the  discussion  which  follows  with  regard  to  Section  22,  it 
must  be  borne  in  mind  that  the  observations  made  are  not  to  be  inter- 
preted as  affecting,  to  the  end  of  diminution  or  otherwise,  the 
"Inquiry"  powers  of  the  Board.   Those  latter  powers  will  be  herein 
defined  and  diagrammed  following  the  treatment  of  Section  22. 
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Preliminarily,  and  by  way  of  pinpointing  the  purport  of  Section  22, 
it  should  be  noted  that  the  section  is  threaded  throughout  with  the 
thought  that  the  charter-prescribed  division  of  powers  and  duties  is 
to  be  maintained  inviolate  against  encroachment  by  inter-office  or 
Inter-departmental  action.   It  is  therein  made  evident  that  even 
where  the  Charter  allows  inter-office  or  inter-deoartmental  partici- 
pation In  city  and  county  business  or  affairs,  such  participating 
activity  must  be  carried  on  by  a  channeling  process  only  through  the 
top  echelons  of  control. 

Especially  manifest  in  Section  ZZ   is  the  mandate  that  there  be  a  con- 
stant cleavage  betv;een  the  repositories  of  legislative  and  administra- 
tive powers,  and  this  for  the  purpose  of  divorcing  the  Board  of  Super- 
visors from  authority  to  administer  the  law  and  limiting  the  Board  to 
the  exercise  of  its  power  to  create  the  law. 

Such  concept  of  separation  is  noted  in  the  treatise  on  the  oresent 
charter  written  by  Francis  V.  Keesllng,  whose  expressions  on  the 
question  of  charter  intention  are  authoritative  by  reason  of  the  fact 
that  he  was  Vice -"^resident  of  the  Board  of  Freeholders  which  drew  up 
the  charter,  and  served  as  Chairman  of  the  Drafting  Comiiiittee  thereof, 
jflt  page  i|.5  of  his  book,  I^.  Keesllng,  after  quoting  the  full  text  of 
Section  22,  excepting  the  last  sentence  of  the  first  paragraph,  makes 
the  following  observation: 

"In  other  words,  it  means  'hands  off.   It  is  not  necessary 
to  debate  the  meaning  of  the  provision.   Any  Individual 
must  know  when  he  Invades  the  forbidden  realm." 

"It  was  the  definite  intention  to  effectively  deprive  the 
Board  of  Supervisors  of  all  administrative  powers." 

Lest  there  be  any  doubt  concerning  the  meaning  of  the  word  "adminis- 
trative", as  related  to  the  context  of  Section  22,  the  following  must 
be  observed:    In  the  broad  sense,  governmental  powers  are  divided 
into  three  classes,  i.e.,  (1)  legislative,  (2)  executive  and  (3)  judi- 
cial,  (see  5  Cal«  Jur.  656  et  seq;  also  see  cases  collected  in 
2  Words  &  Phrases  I|.35  et  seq.)  The  legislative  branch  makes  the  law; 
the  executive  branch  enforces  and  administers  the  law;  and  the  judi- 
cial branch  interprets  the  law  and  determines  rights  and  obligations 
of  persons  thereunder.   (Chinn  v.  Superior  Court,  1^6  Cal.  i+78; 
J.  B.  Schemerhorn,  Inc.  v.  Holloman,  Ik-   Fed,  (2)  265;  Fluet  v.  McCabe, 
12  N.E.(2)69(Mass.);  People  v.  Salisbury,  96  N.W.  936  (Mich.); 
Mauri tz  v.  Schwind,  101  S.W.  (2)  1055  (Tex.);  Hunter  Arms  Co.  v. 
goster .  28a  K.Y.S.  295)  With  regard  to  the  exercise  of  governmental 
powers,  the  words  "executive"  and  'administrative"  are  synonymous. 
(jSimpson  V.  Hite,  36  Cal.  (2)  125;  McKevitt  v.  Sacramento.  Sb   Cal. 
App,  117;  People  V.  Salisbury,  supra;   Mauritz  v.  Schwind,  supra) 


Opinion  No .  908 
December  3,  19^1; 
Page  tf.. 

However,  there  is  a  well-defined  line  of  distinction  between  an 
■'administrative"  (i.e.,  executive)  act  and  a  "legislative"  act. 
The  difference  is  aptly  stated  in  McKevitt  v.  Sacramento,  supra,  at 
page  I2I4..   Being  called  upon  to  determine  "whether  or  not  the  act 
here  involved  was  done  in  the  exercise  of  legislative  pov;er  or  was 
merely  administrative  or  executive  in  character,"  the  Court  said: 

"Acts  constituting  a  declaration  of  public  purpose,  and 
making  provision  for  ways  and  means  of  its  accomplishment, 
may  be  generally  classified  as  calling  for  the  exercise  of 
legislative  power.  Acts  which  are  to  be  deemed  as  acts  of 
administration,  and  classed  among  those  governmental  powers 
properly  assigned  to  the  executive  department,  are  those 
which  are  necessary  to  carry  out  legislative  policies  and 
purposes  already  declared  by  the  legislative  body,  or  such 
as  are  devolved  upon  it  by  the  organic  law  of  its  existence." 

(See  expressions  to  the  same  effect  contained  in  Simpson  v.  Hite, 
supra;   Hopping  v.  City  of  Richmond.  I70  Cal.  605;  Hol-JTey  v.  Kapp. 
iBTU .  E .  120  (II 1  in^SIsTl 

Thus,  it  appears  clear  that  the  basic  function  of  the  Board  of  Super- 
visors is  to  make  the  law,  subject  to  the  organic  law  of  the  city 
and  county,  i.e.,  the  charter,  and  subject,  of  course,  to  whatever 
provisions  of  otte  r  superior  law,  constitutional  or  statutory,  may 
be  controlling.  However,  such  does  not  mean  that  the  Board  is 
totally  without  administrative  poi^/ers.   Section  9  of  the  charter, 
considered  together  with  the  other  hereinafter  noted  sections,  will 
show  the  contrary  to  be  true.   Said  Section  9  provides  in  part  as 
follows: 

"The  powers  of  the  city  and  county,  except  the  powers 
reserved  to  the  people  or  delegated  to  other  officials, 
boards  or  commissions  by  this  charter,  shall  be  vested 
in  the  board  of  supervisors  and  shall  be  exercised  as 
provided  in  this  charter." 

Pointed  examples  may  be  found  in  the  charter  illustrating  administra- 
tive powers  not  vested  in  other  officials,  board  or  commissions,  but, 
rather,  vested  in  the  Board  of  Supervisors.  The  following  are  some 
of  the  powers  of  such  type: 

Sec,  9:   Canvassing  the  vote  cast  in  each  city  and  county  election, 
and  certifying  the  official  ballot  coxrnt. 

Sec,  11:   Removal  of  any  Board  appointee  convicted  of  a  crime 
involving  moral  turpitude. 
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Sec.  12:  Appointing  the  clerk  of  the  Board,  subject  to  the  civil 
service  provisions  of  the  charter. 

Sec.  19:  To  receive  certain  gifts  on  behalf  of  the  city  and  county. 

Sec,35»6:  To  provide  a  "contingent  fund"  for  the  chief  of  police. 

Sec.i4.8,l:  To  deal  with  the  State  of  California,  upon  certain  con- 
tingencies, with  regard  to  harbor  properties  now  under 
the  jurisdiction  of  the  State  and  the  Board  of  State  Har- 
bor Commissioners, 

Sec. 117:  Referring  proposed  ordinances  touching  upon  zoning  matters 
to  the  City  Planning  Commission  for  report  and  recomnenda- 
tion. 

Other  examples  of  administrative  powers  of  the  Board  are  present  in 
the  charter,  but  detailing  them  herein  would  unduly  prolong  this 
opinion.  VTiether  any  particular  power  or  duty  of  the  Board  is  or 
would  be  administrative  rather  than  legislative  will  be  determinable 
by  comparing  the  particular  action  with  the  judicial  definitions  on 
that  subject  hereinabove  set  forth. 

Keeping  in  mind,  then,  that  the  Board  of  Supervisors  does  possess 
some  administrative  powers,  it  will  be  noted  that  the  first  para- 
graph of  Section  22  sets  up  a  limitation  upon  the  mode  of  exercise 
thereof,  and  provides  for  the  proper  channeling  of  administrative 
contact  to  which  I  have  referred  above.   That  is,  "the  board  of 
supervisors  shall  deal  with  the  administrative  service  for  which  the 
chief  administrative  officer  is  responsible,  solely  through  such 
officer,  and  for  administrative  or  other  functions  for  which  elective 
officials  or  boards  or  commissions  are  responsible,  solely  through 
the  elective  official,  the  board  or  commission  or  the  chief  executive 
officer  of  such  board  or  commission  concorned." 

It  is  my  opinion  that  implicit  in  said  first  paragrqD h  is  a  prohibi- 
tion against  such  (allowed)  administrative  action  by  any  number  less 
than  the  full  Board  of  Supervisors.   Said  in  another  way,  the  admin- 
istrative powers  allowed  the  Supervisors  are  resident  only  in  the 
full  Board  --  and  such  powers  are  not  separately  exercisable  by 
individual  supervisors. 

The  second  paragraph  of  Section  22  makes  plain  the  prohibition,  and 
spells  out  its  proscription  against  the  full  Board,  its  committees 
and  its  individual  members,  against  dictation,  suggestion  or  inter- 
ference with  "appointments,  promotions,  compensations,  disciplinary 
actions,  contracts,  requisitions  for  purchases  or  other  administrative 
recommendations  or  actions  of  the  chief  administrative  office,  or  of 
department  heads  under  the  chief  administrative  officer,  or  under  the 
respective  boards  and  commissions." 
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It  is  also  provided  in  the  second  paragraph  of  Section  22   that  'the 
board  of  supervisors,  and  each  board  or  commission  relative  to  the 
affairs  of  its  own  department,  shall  deal  with  administrative  matters 
only  in  the  manner  provided  by  this  charter,  and  any  dictation,  sug- 
gestion or  interference  herein  prohibited  on  the  part  of  any  super- 
visor or  member  of  a  board  or  commission  shall  constitute  official 
misconduct." 

A  reading  of  Section  22   in  Its  en^jirety,  and  considering  its  manifest 
import,  leads  me  to  the  conclusion  that  the  electorate  has  intended 
to  designate  as  official  misconduct  any  attempted  exercise  of  admin- 
istrative power  which  is  not  truly  allowed  the  Board,  and,  also,  to 
designate  as  official  misconduct  any  action  of  the  Board  which  does 
not  comply  with  the  mandate  for  proper  channeling  of  administrative 
contact  in  an  instance  where  the  Board  does  possess  administrative 
power  which  allows  it  to  proceed  into  a  domain  otherwise  reserved  to 
some  other  officer,  board  or  commission. 

You  are  further  advised  that  the  legal  propriety  cf  the  before- 
mentioned  circular  of  April  5,  l^^k>   "i^st  be  judged  in  light  of  the 
principles  hereinabove  expressed. 

As  pointed  out  above,  the  provisions  of  Section  21  of  the  Charter, 
vesting  in  the  Board  of  Supervisors  a  power  of  inquiry,  supply  a 
leavening  agent  against  the  prohibitions  invoked  against  the  Board  by 
Section  22.  That  is,  in  the  exercise  of  its  power  of  inquiry  the 
Board  may,  subject  to  the  limitations  about  to  be  delineated,  make 
contact  with  matters  otherwise  reserved  to  other  officers,  boards  and 
commissions,  and,  as  is  rather  apparent,  the  Board  is  not  (in  such 
inquiry  procedure)  limited  to  channeling  its  inquiry  effort  through 
the  higher  echelons  of  control.  Of  course,  you  must  be  advised  that 
the  power  of  inquiry  is  not  given  by  Section  21  to  any  individual 
supervisor  or  supervisors,  but  is  a  Board  power. 

While  by  initial  appearance  Section  21  seems  to  grant  extremely  broad 
powers  of  inquiry  to  the  Board  of  Supervisors,  case  law  has  placed  a 
rather  definite  limitation  upon  the  scope  of  such  and  similar  powers. 

An  excellent  treatment  of  the  same  subject  is  contained  in  the  case  of 
In  Re  Ellis.  28  N.Y.S.  (2)  988,   Therein  the  court  was  called  upon  to 
interpret  a  grant  of  power  contained  in  the  New  York  City  Charter 
allowing  the  Commissioner  of  Investigation  to  make  "any  study  or 
Investigation  which  in  his  opinion  may  be  in  the  best  interests  of  the 
city,  including  but  not  limited  to  investigations  of  the  affairs, 
functions,  acco\ints,  methods,  personnel  or  efficiency"  of  any  "agency" 
of  the  city  government.   The  Court  made  the  following  observations 
concerning  such  grant  of  power:   (see  pages  991-992) 

"  .  ,  ,  But  despite  the  generality  of  the  language  I 
apprehend  that  no  one  doubts  that  some  limitations  are 
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implied.   .  .  .  the  Commissioner  is  still  an  administrative 
officer  of  the  executive  branch  of  the  city  government, 
and  the  investigations  he  is  authorized  to  make  are  limited 
to  such  as  have  a  legitimate  and  reasonable  relation  to  the 
operation  of  the  executive  branch  of  that  government.  He 
has  not  been  made  the  rolled-up  embodiment  of  the  grand 
jury,  the  district  attorney  (and)  the  police  department.  ,  .  . 

"The  power  of  legislatures  to  make  investigations  is  lim- 
ited  to  such  Investigations  as  are  in  fact  auxiliary  to  and 
in  aid  of  the  legislative  function^  and  does  not  extend  to 
general  investigations  into  private  affairs  of  citizens. 
Kilbourn  v.  Thompson.  103  U.S.  168,  190,  26  L.  Ed.  3775 
McGrain  v.  Daugherty,  273  U.S.  135,  170,  173,  ^7k>    176, 
170,  k7   S.  Ct.  319,  71  L.  Ed.  580,  50  A.L.R.  Ij  People  ex 
rel.  McDonald  v.  Keeler,  99  N.Y.  1^63,   i|78,  1+82,  1^.55,  2  N.E. 
6I5,  52  .Am.  Rep.  a9;  Matter  of  Barnes,  204  N.Y.  I08,  119, 
97  N.E.  508;  Matter  of  Joint  Legislative  Committee  to 
Investipiate  the  Educational  System  of  State  of  Hev^  York 
(Hendley;,  255  N.Y.  1,  ti,  10,  32  N.E.  2d  769.   The  power 
of  the  Attorney  General  to  make  investigations  under  the  so- 
called  Martin  /ct,  General  Business  Law,  §  352  et  seq,,  despite 
the  generality  of  the  language  of  the  statute  conferring  the 
power,  is  limited  to  investigations  having  a  reasonable  rela- 
tion to  action  to  be  taken  by  him  xinder  the  authority  of  that 
statute,  and  is  not  a  commission  'to  embark  upon  any  roving 
course  for  the  purpose  of  generally  prying  into  the  affairs 
of  any  person.  '   Dunham  v.  Ottinger,  2^3  N.Y.  i|.23,  1+33,  15U. 
N.E.  298,  30O;   Carlisle  v.  Bennett,  268  N.Y.  212,  217,  2l8, 
197  N.E,  220,   The  power  of  the  Appellate  Division  to  order  a 
general  inquiry  into  the  conduct  of  members  of  the  bar  was 
upheld  upon  the  groiind  that  such  inquiry  was  in  aid  of  its 
disciplinary  powers  over  such  members  as  officers  of  the 
court.   People  ex  rel.  Karlin  v.  Culkln,  2lj.8  N.Y.  I4.65,  162 
N.E.  14.87,  60  A.L.R.  «51.  The  power  of  the  City  Council  to 
carry  on  the  investigation  in  which  Mr.  Ellis  is  now  acting 
as  counsel  to  its  committee  was  sustained  upon  the  ground 
that  it  bears  a  reasonable  relation  to  action  which  the 
council  may  desire  to  take  in  exercise  of  its  legislative 
powers  under  the  Charter.  Matter  of  Smith  v.  Kern,  175  Misc. 
937,  938,  26  N.Y.S.  2d  560.  The  powers  of  investigation 
conferred  by  Congress  upon  the  Federal  Trade  Commission  have 
been  held  to  be  limited  to  the  obtaining  of  evidence  relevant 
to  some  action  to  be  taken  by  it  under  its  regula  tory  powers. 
Federal  Trade  Commission  v.  American  Tobacco  Co.,  26I4.  U.S. 298, 
i|4  S.  Ct.  336,  6b  L.Ed.  696,  32  A.L.R.  7^6.   The  powers  of 
investigation  conferred  upon  the  Securities  Exchange  Commission 
have  been  held  to  be  similarly  limited.   Jones  v.  Securities 
and  Exchange  Commission,  298  U.S.  1,  25-26,  56  S.  Ct.  651+, 
Bo  L.  Ed.  1015.   In  short,  the  powers  of  all  inquisitorial 
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bodies  which  have  come  to  my  attention  are  subject  to  the 
limitation  that  their  power  is  to  be  exercised,  not  as  an 
end  in  itself,  but  as  a  means  'to  the  end  of  a  better 
discharge  of  their  duties.'   Dunham  v.  Cttlnger,  2l\.2   N.Y. 
1;23,  k3k;   15I|.  N.E.  298,  301. 

"In  view  of  the  limitations  thus  surrounding  all  these 
inquisitorial  bodies,  from  the  legislature  down,  it  is 
inconceivable  that  the  City  Charter  was  intended  to  vest 
a  wider  and  more  unlimited  power  in  a  single  administrative 
officer  of  the  executive  branch  of  the  city  government, 
I  think,  therefore,  that  the  Commissioner's  powers  of  inves- 
tigation are  limited  to  such  investigations  as  are  a  means 
to  the  end  of  a  better  discharge  of  some  duty  imposed  upon, 
or  a  better  exercise  of  sorae  power  that  lawfully  may  be  exer- 
cised by  the  executive  branch  of  the  city  government,  and 
that  investigations  by  him  are  lawful  only  when  they  have  a 
legitimate  and  reasonable  relation  to  the  performance  of 
some  such  duty  or  the  exercise  of  some  of  those  powers.  To 
give  the  Charter  a  broader  construction  probably  would 
render  it  unconstitutional.  Carlisle  v.  Bennett,  268  N.Y. 
212,  217,  197  N.E.  220."  (emphasis  added) 

In  the  case  of  Application  of  Bromberger,  ^8  N.Y.S.  520,  the  Court 
had  occasion  to  consider  the  scope  of  power  of  the  same  officer 
(Commissioner  of  Investigation)  to  inquire  into  matters  involving 
the  offices  of  Comptroller  and  Treasurer  of  New  York  City.  Therein 
the  court  said:  (page  522) 

"...  The  Comiissioner  of  Investigation  is  an  appointee 
of  the  Mayor  and  is  an  administrative  officer  in  the 
executive  branch  of  the  Municipal  Government,   Matters 
that  have  no  direct  legitimate  and  reasonable  relation  to 
the  operation  of  the  executive  branch  of  the  Municipal 
Government  .  .  .  are  not  within  the  scope  of  his  authority 
to  'study  and  investigate'  ...  he  may  'study  and  investi- 
gate' only  those  matters  that  have  a  legitimate  and  reason- 
able relation  to  the  operation  of  the  executive  branch.  .  .  . 
He  cannot  overrule  the  judgment  and  discretion  of  the  Comp- 
troller ...  or  the  Treasurer  simply  because  he  disagrees 
with  them  nor  can  he  perform  their  fvinctions.  ..." 

While  it  is  true  that  the  foregoing  cases  involve  the  scope  of  inves- 
tigative power  granted  to  an  executive  or  administrative  officer,  the 
same  principle  s  of  limitation  are  applicable  to  the  scope  of  inquiry 
or  investigative  powers  resident  in  a  legislative  body.   In  some  cases 
the  Courts  have  assumed,  being  specifically  concerned  with  other 
issues,  that  the  scope  of  legislative  inquiry  and  investigation  is 
limited  to  subjects  having  a  legitimate  relation  to  proposed,  contem- 
plated or  possible  legislation,   (see  Ex  Parte  Holman.  191  S.W.1109 
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(Mo.);  Ex  Parte  Conrades,  85  S.W.  150  (Ho.);  State  v.  Rhodes.  35  N.E. 
(2)  987  (Ohio J;  In  Pe  Barnes,  97  N.E.  5o8  (N.Y.);  Leahy  v.  City  of 
Knoxville.  2kS   S.W.  (2)  772  (Tenn.))  ' 

The  same  rule  of  limitation  has  been  expressed  by  the  United  States 
Supreme  Court  in  HcGrain  v.  Dau/^herty.  71  L.  Ed.  580  (273  U.S.  135). 
Therein  the  Court  considered  the  powers  of  inquiry  and  investigation 
vested  in  a  vinit  of  the  Federal  Congress,  i.e.,  the  Senate.   After 
holding  that  Congress  had  inquiry  pover  by  implication  from  Its 
express  power  to  legislate,  the  Court  said  the  following:  (p. 59^) 

"The  only  legitimate  object  the  Senate  could  have  in  order- 
ing the  investigation  was  to  aid  it  in  legislating  ..." 

In  Keeler  v.  McDonald.  2  N.E.  6l5  (N.Y. ),  the  Coxirt,  dealing  with  the 
question  of  state  legislative  power  of  inquiry  into  certain  alleged 
frauds  In  the  public  administration  of  the  City  of  New  York,  placed 
the  following  limitation  upon  said  power:  (p. 626) 

"An  investigation  Instituted  for  the  mere  sake  of  investi- 
gation, or  for  political  purposes  not  connected  with 
intended  legislation,  or  with  any  of  the  other  matters 
upon  which  the  house  could  act,  .  .  .  where   ...  no  leg- 
islation was  contemplated,  but  the  proceeding  must  neces- 
sarily end  with  the  investigation,  would  not,  in  our  judg- 
ment, be  a  legislative  proceeding,  or  give  t-i   either  house 
jurisdiction  to  compel  the  attendance  of  witnesses  ..." 

In  keeping  with  the  foregoing  rules,  it  is  my  conclusion  that  the 
power  of  iniulry  granted  the  Board  of  Supervisors  by  Section  21  con- 
stitutes a  restatement  of  an  inherent  right,  incident  to  its  power  to 
enact  law,  to  investigate  into  matters  which  have  a  reasonable  rela- 
tionship to. proposed,  contemplated  or  possible  legislation  of  such 
Board,   It  is  my  further  conclusion  that  Section  21  does  not  allow 
the  Board  the  power  of  inquiry  into  matters  vAiich  are  without  the 
area  just  defined. 

You  are  advised  that  in  forrauii  ting  the  foregoing  advice  I  have  not 
been  unmindful  of  the  opinions  of  my  predecessor  on  the  same  general 
subject  matter,  and  nvmibered  by  him  5i|-2,  711,  76I1,  785,  796,  2029, 
3088,  3202,  3318  and  3322.   You  are  fvirther  advised  that  I  disapprove 
of  any  views  expressed  in  such  opinions  which  may  be  at  variance  with 
the  conclusions  reached  by  me  herein. 

Respectfully  submitted, 

DION  R.  HOLM 
WPB/TJB  City  Attorney 

TO:  John  J.  Perdon,  Member 

Board  of  Supervisors 
Harold  S.  Dobbs,  Member 

Board  of  Suoervisors 
'^'3b   City  Hall,  San  Francisco  2, 


OPINION  NO.    909 
December  3»    195^1- 

SUBJECT:  P01:ER  OP  BOARD  OP  SUPERVISORS  TO  INVESTIGATE 
PARKING  AUTHORITY  AS  DEPARTMENT  OR  OFFICE  OP 
THE   CITY  AND  COUNTY  UNDER   SECTION   21   OP  CHARTER 

Gentlemen: 

I  have  your  request   for  an  opinion  as  follows: 

REQUEST 

"Supervisor  Christopher  has  received  a  copy  of 
your  Opinion  No.  798  dated  March  8,  19Skt   entitled,  T^y 
Board  of  Supervisors  Conduct  Hearings  for  Purpose  of 
Inquiry  as  to  Conduct  of  Affairs  of  Redevelopment  Agency 
and  Discharge  of  its  Director?' 

"Supervisor  Christopher  respectfully  requests 
that  you  advise  him  whether  or  not  the  reasons  support- 
ing your  said  opinion  would  be  applicable  to  an  inquiry 
as  to  whether  or  not  the  Board  of  Supervisors  has  the 
right  under  the  provisions  of  Sections  21  and  22  of  the 
Charter  to  conduct  hearings  for  the  purposes  of  inquiry 
into  the  affairs  of  the  Parking  Authority," 

OPINION 

In  an  opinion  rendered  on  September  29,  1952,  No,  610,  to 
the  Parking  Authority  I  pointed  out  the  nature  of  its  governmental 
status  as  follows: 

"Parking  Authority  is  'political  subdivision' 
of  state, 

"The  Parking  Authority  is  an. ^Instrumentality 
of  the  State, ' 

"The  Parking  Authority  of  the  City  and  County 
ef  San  Francisco  was  created  pursuant  to  the  provisions 
of  the  Parking  Law  of  191+9  (Streets  and  Highways  Code, 
Section  32^00)  and  commenced  operation  by  authority  of 
Resolution  No.  9126  (Series  of  1939)  adopted  October  3» 
19i;9  by  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco,   A  Parking  Authority  is  designated 
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"under  the  provisions  of  state  law  as  a  'public  body 
corporate  and  politic'  (Streets  and  Highways  Code, 
Section  32650)  and  its  powers  are  defined  under  the 
provisions  of  the  state  law,    (Streets  and  Highways 
Code,  Section  32801,  et  seq.)   The  Parking  Law  of 
19kS   defines  an  authority  to  be  a  'state  public  body' 
(Streets  and  Highways  Code,  Section  32512), 

"Therefore,  the  employees  of  the  Parking 

Authority  of  the  City  and  County  of  San  Francisco  are 

'employees  of  a  political  subdivision  of  a  state'  within 

the  meaning  of  the  Social  Security  Act," 

The  Parking  Authority  therefore  is  not  a  department  or 
office  of  the  City  and  County  of  San  Francisco  and  the  reasons  sup- 
porting my  Opinion  No,  798  with  reference  to  the  lack  of  power  in 
the  Board  to  investigate  the  Redevelopment  Agency  under  Section  21 
of  the  Charter  would  be  equally  applicable  to  the  Parking  Authority 
to  the  extent  that  it  operates  as  a  state  agency  governed  by  state 
law.   However,  the  ^arking  Authority  also  operates  as  an  agent  of 
the  City  and  County  of  San  Francisco  in  connection  with  certain 
projects  and  further  submits  a  budget  and  receives  appropriations 
of  municipal  funds.   The  Board  is  required  to  legislate  in  connec- 
tion with  such  matters  and  therefore  has  the  power  to  make  such 
inquiries  and  investigations  of  the  Parking  Authority  as  are 
auxiliary  to  and  in  aid  of  such  legislative  function. 

For  a  complete  discussion  of  the  general  investigative 
powers  of  the  board  you  are  referred  to  my  opinion  No.  908  issued 
simultaneously  herewith. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
TJB/MG  City  Attorney 

TO:   Board  of  Supervisors 
235  City  Hail 
San  Francisco  2,  California 

Attention:  -Ir,  John  R.  licGrath 
Clerk  of  the  Board 


Opinion  No.  910 
December  3,  195t|. 

SUBJECT:   WHETHER  ADOPTION  OF  RESOLUTION  BY  BOARD  OP  SUPERVISORS 
EXPRESSING  OPPOSITION  TO  EPiCTION  OF  HOTEL  aT  AIRPORT 
BY  PUBLIC  UTILITIES  COMMISSION  ^' OULD  CONSTITUTE  VIOLA- 
TION OP  SECTION  22  OP  CHARTER. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"This  is  to  confirm  the  action  of  the  ^blic  Utilities 
Committee  of  this  Board  at  its  meeting  on  June  10,  request- 
ing an  opinion  from  you  as  follows: 

"May  the  Board  of  Supervisors  properly  a dopt  a 
resolution  to  the  effect  that  it  is  the  consensus 
of  the  Board  that  the  "'ublic  Utilities  Commission 
should  not  permit  the  construction  of  a  hotel  at 
the  San  Francisco  International  Airport  and  thus 
obviate  the  possible  existence  of  unfair  competi- 
tion?" 

OPINION 

In  Opinion  No.  908  addressed  to  your  Board  and  issued  this  same  day 
I  generally  discussed  the  prohibition  under  Section  22  of  the  Charter 
against  interference  by  the  Board  of  Supervisors  with  administrative 
affairs  under  the  exclusive  jurisdiction  of  other  offices,  Boards  and 
Commissions. 

The  power  of  management  of  the  San  Francisco  Airoort  is  vested  in  the 
Public  Utilities  Commission  by  the  provisions  of  Section  121  of  the 
Charter.  As  a  consequence  under  the  general  principles  discussed  in 
Opinion  No.  908  the  proposed  resolution  would  unquestionably  consti- 
tute a  violation  of  Section  22  if  its  purport  and  intent  was  to  sub- 
stitute the  judgment  of  the  Board  of  Supervisors  for  that  of  the  Pub- 
lic Utilities  Commission  as  to  whether  the  establishment  of  the  hotel 
vould  be  a  wise  and  sound  act  of  management  of  the  Airport.   However, 
I  note  from  your  letter  that  the  reason  for  the  proposed  resolution 
is  otherwise  Premised  which  gives  rise  to  considerations  not  specific- 
ally discussed  in  Opinion  No.  908. 

It  must  be  borne  in  mind  that  while  the  Commission  has  a  general  power 
of  control  and  management  of  the  utilities  under  its  jurisdiction  it 
may  in  their  operation  at  times  invade  domains  where  the  Board  of 
Supervisors  has  a  definite  interest,  power  and  jurisdiction.   The 
outstanding  example  of  course  is  found  in  those  utility  operations 
^Aiich  are  subject  to  the  Board's  exercise  of  the  police  power  of  the 
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City  and  County  of  San  Francisco.  However,  there  are  other  fields 
affected  by  utility  operations  where  the  Board  may  not  have  the  power 
to  control  the  particular  utility  activity  but  where  it  may  properly 
request  the  Commission's  cooioeration  in  Its  conduct  for  the  purpose  of 
effectuating  some  overall  plan  of  the  Board  within  its  jurisdiction  to 
accomplish.  This  may  be  generally  Illustrated  by  the  Board's  power 
and  duty  to  control  traffic  and  may  be  particularly  Illustrated  by  the 
suggestion  for  the  Shoppers'  Special  which  emanated  from  the  Board  and 
which  was  deemed  by  it  to  be  an  aid  in  Its  overall  program  of  traffic 
control  by  relieving  downtown  congestion.   In  such  cases  the  Board  la 
merely  prosecuting  its  own  affairs  and  resoonsibilities  and  is  not  in 
a  position  of  dictating  to  the  Public  Utilities  Commission  as  to  how 
they  should  manage  theirs,  the  vice  contemplated  by  Section  22  of  the 
Charter. 

In  the  instant  case  it  is  alleged  that  the  establishment  of  the  hotel 
at  the  Airport  would  have  a  detrimental  effect  on  the  business  inter- 
ests of  the  City  and  County  of  San  Francisco.  The  business  Interests 
of  the  community  are  Inextricably  connected  with  its  general  welfare 
and  I  do  not  believe  it  can  be  gainsaid  that  the  general  welfare  of 
San  Francisco  In  the  broad  sense  Is  a  concern  and  responsibility  of 
the  Board  of  Supervisors  as  direct  representatives  of  the  people  and 
repositories  of  their  reserve  power  under  Section  9  of  the  Charter, 

As  stated  In  San  Francisco  vs.  Boyd.  17  Cal.  2d  6o6,  61?: 

"While  It  is  true  that  the  charter  provides  for  an  Independ- 
ence of  the  various  departments  of  the  city  in  the  performance 
of  their  respective  duties,  and  while  it  is  true  that  to  the 
various  commissions  certain  duties  have  been  delegated,  yet 
there  is  nothing  in  the  language  delegating  such  duties  and 
functions  to  the  police  department,  to  the  (h  lef  administrative 
officer,  to  the  street  traffic  advisory  board,  to  the  city  plan- 
ning commission,  to  the  department  of  public  works  and  the 
public  utilities  commission,  -  nothing  is  said  vrfiich  suggests 
a  limitation  upon  the  powers  of  the  board  of  supervisors  to 
plan,  study  and  legislate  for  civic  betterment  and  Improved 
conditions  of  municipal  affairs." 

But  all  the  public  utilities  under  the  jurisdiction  of  the  Public 
Utilities  Commission  affect  in  some  degree  the  business  Interests  and 
welfare  of  the  community  and  to  the  extent  that  they  do  In  at  least 
their  normal  c\istomary  and  routine  operation  the  Charter  p3a  ces  the 
judgment  and  discretion  in  that  operation  with  its  concomitant  effect 
on  the  welfare  of  the  commvinlty  in  the  Public  Utilities  Commission  and 
withdraws  that  responsibility  from  the  Board  of  Supervisors;  except  of 
course  in  those  particular  situations  where  the  Board  is  specifically 
granted  a  measure  of  control  such  as  In  Section  126  retting  to 
approval  or  disapproval  of  rates  and  in  Section  132.1  relating  to 
approval  or  disapproval  of  line  abandonments. 
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The  hotel  in  its  contemplated  plan  of  operation  constitutes  In  my 
judgment  a  related  and  proper  Airport  purpose  and  the  Board  therefore 
has  no  control  over  the  decision  as  to  whether  it  shall  be  established 
at  the  Airport  or  not.   However,  it  must  be  considered  that  a  hotel 
is  not  in  itself  a  public  utility  nor  a  common  operation  of  a  public 
utilities  commission  and  despite  its  related  utility  and  public  pur- 
pose in  the  present  instance  it  is  still  in  its  fundamental  character- 
istics an  operation  of  an  essentially  private  nature  which  could  com- 
pete with  private  enterprise  In  the  City  and  Coimty  of  San  Francisco, 

If  as  a  matter  of  fact  its  establishment  in  an  adjoining  county  would 
adversely  and  detrimentally  affect  the  vrelfare  of  this  community  in 
its  business  interests  in  a  real  and  substantial  manner  then  it  is  my 
belief  in  light  of  the  principles  heretofore  discussed  that  Section  22 
of  the  Charter  would  not  require  the  Board  of  Supervisors  to  remain 
mute  under  such  circumstances. 

So  if  the  Board  after  hearing  and  deliberation  and  after  weighing 
the  advantages  of  such  an  enterprise  to  the  economy  of  the  Airport 
and  of  San  Francisco  is  able  to  find  that  the  overall  result  would  be 
detrimental  to  the  people  of  this  community  in  a  real  and  substantial 
degree  then  it  may  in  my  opinion  properly  and  legally  express  its 
opposition  in  a  resolution  such  as  proposed  in  your  letter. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
TJB/TM0«C  City  Attorney 


To:   Board  of  Supervisors 
235  City  Hall 

Attn.  John  R.  McGrath 

Clerk  of  the  Board 
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Mr*   John  R.   MoGrath 

Clark  of  the  Board  of  Suoerrlaors 

City  Hall 

Son  Fren  Cisco,   California 

Dear  Mr.  MeOrath: 

Ail  vlll  aoknowladga  raoaipt  of  your  lattara  attaching  cozBouni cations 
from  SkBith-Rlea  Company,    Matilda  Huay,    Cing  Knight  Company  and   Delta 
Linas  Cottpany  which  iraqueat  aitl^r  caneallation  or  refund  of  taxaa 
leTiad  on  thair  poaaaaaory  intareata  in  property  under  tha  jiiriadictioa 
of  the  State  Board  of  Harbor  Conmiasionars* 

As  you  know  a  ntxrab  ar  of  fins  a  app«aled  to  the  Board  of  Superyiaora  aet- 
iz)£  aa  a  Board  of  L quail zati on  d  uring  the  equalisation  period  in  July 
froin  the  aseessments  levied  by  the  Assessor  on  thair  possessory  intar- 
eata in  waterfront  prot^erty.     'Rie  Board  after  hearing  redaeed  the  assess- 
fflents  to  sero  for  nost  of  the  appellants  on  the  ground  that  their  inter- 
est in  the  assignment   of  space  agreesient  under  vhlch  they  occupy  the 
waterfront  property  had  no  value.     Eaoh  case  w&a  decided  individually 
by  the  Board  after  hearing  and  the  taking  of  evidence  aa  required  by  law. 

lone  of  the  four  firms  listed  above  file  d  applieations  for  equalization 
with  the  Board  of  Supervisors  or.  or  before  the  3rd  Monday  in  July. 

For  your  guidance  in  dealing  with  the  protests  now  aade  by  letter  1 
sdviss  you  in  connection  wi^  ea^  letter  as  follows. 

&Blth-Rioe  CoMpanir 

This  letter  point a  out  that  the  Board  of  Supsrvlsora  refuaed  to  act  on 
the  application  of  this  firai  for  equalisation  of  their  posaeaaory  inter- 
lest  asseaasMnt  on  the  ground  that  the  application  waa  filed  beyond  &s 
Jurisdictional  period  for  aaoeotanoe  of  auoh  applioations.     The  ruling 
the  Board  of  Superviaors  was  correct  in  mj  opinion. 


Shi 


•  Revenue  and  Taxation  Code,  Section  I603,  r)rovidea  aa  follows  1 

"Annually,  on  the  fir  at  Monday  in  July,  the  board  of 
suoerviaora  shall  naet  aa  the  oounty  board  of  equalisation 
to  equalise  the  assessaent  of  property  on   the  local  roll.  It 
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shall  eontinue  in  aession  for  that  purpoa«»  from  tioia 
to  tlma»  until  tha  buaineaa  of  aquallaatlon  la  dla« 
poaad  of,  but  not  latar  than  tha  third  Monday  in 
July." 

Tha  oourta  hava  ixeld  in  construing  thia  saotion  that  in  tha 
completion  of  its  work  tha  3o&rd  laay  ait  bayond  tha  pariod 
praaoribad  in  Saction  1603.   Thus  in  Dnivaraal  Conaolidatad 
Oil  Co»  va.  ^rram.  25  Cal.  2d,  tha  court  pointad  out  aa  follovat 

"Trua  tha  Ufa  of  a  Beard  of  Equalisation  is 
liiaitad  by  statuta  {B^r,   k   Tax.  Code,  $1603)  but  that 
pxK>vi8lon  is  dlraetory  only  and  does  not  deflect  from 
the  statutory  sohaaia  that  tha  authorized  tribunal 
pass  upon  oatters  properly  within  ita  Jurisdiction, 
thou^  in  the  corapletion  of  its  wrk  it  must  aot  at 
a  tiiM  beyond  the  prescribed  period." 

The  enQ>hasia  on  the  vord  completion  waa  supplied  by  the  Court. 

^ttis  deelaion  is  authority  for  the  proposition  that  the  Beard  of 
SoperTiaors  raay  sit  beyond  the  third  Monday  in  July  as  a  Board  of 
Equallaation  when  auch  action  is  necessary  to  .oake  final  adjudioa* 
tion  on  applieationa  filed  vith  it  on  or  before  the  trdrd  ^iond^f 
in  July,  Khioh  would  be  applications  within  its  Jurisdiction  to 
adjudicate,  but  I  know  of  no  authority  for  the  Board  to  enlarge 
ita  Jurisdiction  by  accepting  applications  after  the  third  /lonoay 
in  July  and  in  my  opinion  there  is  no  such  authority. 

The  aopllcation  of  Swlth-^ice  Company  for  equalisation  of  their 
assesament  was  not  filed  until  July  26,  195l|.  which  waa  the  fourth 
IfNQday  in  July  and  the  board  therefore  had  no  juriadiction  to  act 
en  such  application.   The  legal  aituation  of  the  taxpayex*  then  ie 
the  same  as  if  no  applleatioi^  for  equalisation  had  been  filed  at 
all  and  under  the  authorities  in  auch  situation  the  taxpayer  la 
thereafter  precluded  from  having  the  queation  of  the  value  placed 
en  his  property  by  the  Assessor  equalised  by  the  Board  of  i»aper- 
Tlsors.   As  stated  in  the  case  of  DeHille  ts.  Los  Angai^s,  2$6   A. 
It  506: 

"A  property  o  wner  oannot  defeat  the  collection  of 
a  tax  or  recover  its  amount  if  paid  under  proteat  upon 
the  claim  that  the  assessment  was  excessive  and  dlaorim- 
inatory  unless  he  had  applied  for  Its  reduction  under 
this  statute. ** 

Also  aeet  Dawson  vs.  Los  Angeles  County »  l5  Cal.  2d  77. 


Mr.  John  R.  MoOrath 
Dseember  9>  19$k 

Kim  KnlKht   Ccaatxany 

You  vlll  not*  that  the  letter  from  thla  company  1&  not  a  proper  apnllea- 
tlon  for  refund  as  it  la  not  verified  aa  required  by  Section  5097  of 
the  Revenue  and  Taxation  Code* 

The  baals  of  thla  requeat  for  refund  la  the  contention  of  the  applicant 
tiiat  it  haa  no  poaaesaory  Intereat  In  their  property  leased  from  the 
State  Board  of  Harbor  Comrjisalonera*   In  thla  connection  you  a  re  re* 
f erred  to  my  opinion  ^o*  36?  dated  July  ll^.,  19534.»  In  ihlch  I  pointed 
out  that  it  vaa  my  opinion  that  the  Interest  of  an  aaaignee  under  the 
Aaaigameat  of  Space  from  the  Board  of  State  Harbor  Cwnmlaaionera  or 
that  of  a  leasee  from  the  Board  waa  a  poaaeaeory  Intereat  aubjeot  to 
•Laaeaaoent  and  tax  under  the  proviaiona  of  the  Revenue  and  Taxation 
Code  and  the  State  Constitution  In  accordance  vith   Its  value. 

Delta  Llnea  inc. 

fkla  letter  slsiply  requieata  th9  Board  of  Supervlaora  to  give  ^e  Delta 
Lima  Inc.   tax  payer  the  same  conalderat ion  aa  haa  already  been  /;lven  to 
others  obviously  z*eferrlng  to  the  action  of  the  Board  of  Supervlaora 
in  reducing  to   zero  ttte  asaessments  on  thoae  tax  payera  \t>o  had  filed 
applications  with  it  during  the  statutory  period.   This  taxpayer  did 
not  file  such  an  application  within  the  prescribed  time  and  la  now 
precluded  from  havln^r  the  qviestlon  of  the  value  of  the  property 
aaseased  equalised  by   the  Doard. 

As  stated  in  the   case  of  Dawson  vs.  Los  Anreles  County,    sur)rai 

^here  an  asserted  error  is  an  error  of  assess;sent» 
resort  must  first  be  had  to  the  board  of  equalization 
and  in  the  alsence  of  objection  there  the   taxpayer  is 
precluded  trom  obtaining  a  ref\uid«   even  thougli  the 
alleged  error  was  the  result  of  an  aaserted  vmiformly 
exeesaive  assessment  upon  all  nroperty  of  the  aatae   olaaa.** 


t 


ttlda  Huej 

•  tax  payerin  this  caae  proteata  the  assessnent  aa  follovsi 


"I  wish  to  protest  this  tax  aa  I  feel  it  la  Invalid. 
Z  an  a>mra  that  othera  have  been  exouaed  fron  it.  I  also 
eonsider  the  value  aaaessed  to  be  much  in  excess." 

I^e  «;rotnd  of  alleged  Invalidity  is     ot  expressed  in  the   tax  payer's 
letter  and  aa  to   the  allegation  of  excess  value  the  tax  payer  did  not 
file  an  application  for  equalisation  with  the  Board  of  Supervleors 
sitting  as  a  Board  of  FJquallsation  on  or  before  the  Thirf'  Mor  day  in 
July  and  la  now  legally  preciudtod  from  ralaing  this     ojection  to   the 
tax. 
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As  jou  know  under  the  pro'o^laions  of  Section  I4.986  of  the  Rewnua  and 
Taxation  Coda  the  Board  of  Superviaora  on  aatlafaotory  pzH>of  and  with 
the  consent  ^f  the  City  Attoz^ey  may  cancel  any  uncollected  tax  If  It 
was  levied  or  charged  erroneously  or  Illegally*   Under  the  provlalona 
•f  Section  5096  the  Board  may  order  a  tax  that  has  been  paid  refunded 
if  it  was  collected  erroneously  or  Illegally  provided  a  ve rifled  claim 
for  such  refund  has  been  filed  with  the  Board* 

In  ngr  opinion  aone  of  the  letters  herein  considered  establish  an  Illegal 
or  erroneous  assessnent  within  the  purview  of  either  of  the  foregoing 
sections  of  the  iiovsnue  and  i^axatlon  ^  ode*   Howdver«  each  tax  payer  is 
entitled  to  a  decision  of  the  Board  on  a  proper  application  for  cancel* 
lation  or  refund* 

If  any  ground  of  error  or  Illegality  is  asserted  other  than  appears 
in  the  foregoing  letters  I  ahall  be  pleased  to  render  ay  opinion 
ti;iereon  upon  your  request* 

Very  truly  yours* 

DIOH  R .  HOLM 
City  Attorney 


THOMAS  J  •  BLAi^GHARI) 
Deputy  City  Attox^ey 
TJBteh 


OPINION  NO.  911 
December  13^  195^1 
SUBJECT:   CALIFORNIA  RELIEF  MAP,  OBLIGATION 

FOR  RESTORATION  OP  SECTIONS  DAMAGED  IN 
REMOVAL  TO  SOUTHERLY  PORTION  OP  FERRY  BUILDING, 
WHETHER  UPON  CITY  QR  HARBOR  BOARD. 

Dear  Sir: 

I  have  your  request  for  opinion  as   follows: 

REQUEST 

"This  office  has  been  advised  by  Davis  F.  Schwartz,  who 
has  a  contract  with  the  city  for  maintenance  of  the  Relief 
Map  of  California  in  the  Perry  Building,  that  as  a  result  of 
the  map  being  moved  from  one  location  to  another  in  the  Ferry 
Building,  'there  will  be  a  good  deal  of  work,  over  and  above 
ordinary  maintenance,  involved  in  restoring  those  sections 
of  the  Relief  Map  of  California  which  are  damaged  in  the  pro- 
cess of  removal  to  the  southern  portion  of  the  Ferry  Building. ' 

"The  Director  of  Public  Works  has  Informed  the  Chief  Ad- 
ministrative Officer  that  the  northern  section  of  the  Relief 
Map  is  being  relocated  and  that  the  work  of  dismantling  the 
existing  structures  and  of  placing  the  map  pieces  into  the 
new  structures  is  about  50^  complete.   The  work  is  being  done 
by  State  personnel  which,  according  to  the  Director  of  Public 
Works,  'will  take  care  of  all  carpentry,  electrical  work, 
etc.,  incident  to  this  relocation  but  will  not  handle  restora- 
tion of  the  map  itself. '   The  Director  of  Public  Works  esti- 
mates the  cost  of  restoring  the  map  after  it  is  moved  at 
$3^500  which,  '  would  be  in  addition  to  the  regular  and  con- 
tinuing maintenance  (cleaning,  painting,  indicating  city  growth, 
etc.)  now  being  performed  by  Mr.  Schwartz.' 

"The  contract  between  the  City  and  the  State  Harbor  Board 
regarding  the  Relief  Map  provides,  in  Paragraph  3>    that,  'The 
Board,  if  necessary,  shall  cause  the  north  half  of  said  model 
to  be  moved  to  a  temporary  location  in  said  (Perry)  building, 
any  expense  therefor  to  be  assumed  by  the  Board. '   In  that 
contract  with  the  Harbor  Board  the  City  agreed,  ' to  assume  the 
obligations  of  the  Board  which  are  contained  in  that  certain 
written  contract  of  employment  dated  July  1,  1953^  and  ending 
June  30,  1954,  wherein  Davis  P.  Schwartz,  an  artist,  has 
agreed  to  maintain  said  model  for  the  sum  of  $135  per  month.' 
The  contract  with  Mr.  Schwartz  has  been  renewed,  with  the 
approval  of  the  Board  of  Supervisors,  to  extend  beyond  June  30, 
1954,  and  is  in  effect  now. 

"Would  you  kindly  advise  this  office  as  to  whether  the 
City  or  the  Harbor  Board  is  obligated  to  restore  the  Map  when 
its  relocation  is  complete?" 
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Paragraph  3  of  the  contract  entered  Into  by  and  between  the 
Board  of  State  Harbor  Commissioners  and  the  City  and  County  of 
San  Francisco  provides:   "The  Board,  if  necessary,  shall  cause 
the  north  half  of  said  model  to  be  moved  to  a  temporary  location 
in  said  Building,  any  expense  therefore  to  be  assumed  by  the 
Board." 

Fairly  construed,  the  words  "any  expense"  as  used  herein  mean 
all  expenses.   There  are  instances,  and  this  appears  to  be  such  an 
instance,  where  the  word  "any"  is  properly  construed  to  mean  all. 
(See  Coelho  v.  Truckell,  9  Cal.  App.  2d  47;   Powell  v.  Allen,  70 
Cal.  App.  6&3. ) 

It  would  follow  that  any  expense  incidental  to  moving  said  map 
would  properly  je  an  obligation  of  the  Board  under  the  terms  of 
the  contract.   If  it  is  established  that  the  work  involved  In  re- 
storing the  map  is  occasioned  solely  by  its  being  moved  from  one 
location  to  another,  and  not  otherwise,  the  expcrnse  thereof  would 
be  incidental  to  the  moving  of  the  map.   As  such,  the  expense  of 
restoring  the  map  would  properly  be  an  expense  of  moving  to  be 
borne  by  the  Board  of  Harbor  Commissioners. 

You  are  advised  accordingly. 

Respectfully  submitted 


DION  R.  HOLM,  City  Attorney 

TO:   MR.  THOMAS  A.  BROOKS 

Chief  Administrative  Officer 
289  City  Hall,  San  Francisco  2 
Attention:   Mr.  Ben  G.  Kline, 

Executive  Assistant. 


JC/GEB 


OPINION  NO.    912 
December   13,    1954 

SUBJECT;      SINGLE  FAMILY  RESIDENCE  UNDER   CITY   PIANl^ING  CODE;   ADDI- 
TION  OF   LIVING   SPACE  UITH   SEPARATE   OUTSIDE  ENTRANCE. 

Gentlemen: 

I  am  in  receipt  of  yovir  request  for  an  opinion  as  follows: 

REQ.UEST 

"It  has  been  ouc  practice,  when  a  one-family  dwelling 
located   in  a  First  Residential  District   is  altered   so   as 
to  create  new   living   space  within  the   d\>felling   and   this 
living  space  is  only  accessible  from  the   outside,    to  con- 
sider the  rental  of   such  living   space  as  a  violation  of 
the  provisions  of  the  Planning  Code." 

Your  request  further  states  in  part  that: 

"The  approval  of   .    .    .    (the)    building  application   •    •    • 
(was)    contingent  upon  a  recorded   covenant,    stipulating 
strictly  one -family  use." 

Our  opinion  is  requested  on  the  following  questions: 

"(a)     Does  the  rental  of   such  a  unit   conform  to  the 
provision  of  the  City  Planning  Code   for   uses 
permitted   in  a  First  Residential  District   as 
outlined  in  our  opinion  of  March  7,    1939? 

"(b)  Does  it  conform  to  the  provisions  of  the 
covenant,  and  if  not,  is  such  a  covenant 
legally  enforceable?" 

OPINION 

The  various  provisions  of  the  City  Planning  Code   for  uses  per- 
mitted  in  a  First  Residential  District   are  part  and  parcel   of  a 
Master   Plan,    one   of  whose  purposes  is  to  protect   the  character   and 
stability  of  residential,    commercial  and   industrial  areas  within 
the  city,    and   to  promote   the    orderly  and  beneficial  development  of 
such  areas.     While  many  reasons  aiid   justifications  exist  for  and 
support   the  establishment   of  a  First  Residential  District   it   is 
obvious  that   one  of  the  primary  reasons  is  to   exclude  therefrom 
not   only  all  commercial  and   industrial  enterprises  but  also  duplexes, 
apartment  houses,    multiple -family  dwellings  and  boarding  houses 
except  for  those   special  uses  permitted  tinder  Article  1,   Section  3 
of  the  City  Planning  Code. 
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Specifically  in  answer  to  your  questions: 

Question  (a) t 

One  of  the  permissive  uses  in  a  First  Residential  District 
under  Article  1,  Section  3  of  the  City  Planning  Code,  is  (a)  Single 
Family  Dwelling.  Although  it  is  stated  in  the  opinion  rendered  by 
this  office  dated  March  7,  1939,  Opinion  No.  301?,  and  referred  to 
in  your  letter,  that  "the  mere  rental  of  a  room  or  two,  (and  no 
attempt  is  here  made  to  necessarily  confine  the  renting  to  one  or 
two  rooms,  nor  is  it  of  any  moment  that  the  renting  be  with  or  with- 
out board)  in  a  'single'  family  dwelling,  where  the  main  use  of  the 
house  is  its  occupancy  by  the  family  doing  tVie  ren'^ang,  does  not 
disturb  the  status  of  the  premises  as  a  ' single  family  dwelling' ," 
yet  to  overcome  any  objection,  it  must  further  appear  that  such 
renter  or  boarder  must  be  "treated  as  part  and  parcel  of  the  family 
group  occupying  the  premises"  —  and  that  such  renting  was  only 
occasional"  and  not  on  a  permanent  basis. 

In  similar  terms,  the  Court  in  Baddoia?  vs.  City  of  Long  Beach, 
18  N.E.  2d  18,  held: 

"The  fact  that  the  property  may  not  be  used  for  the 
business  of  keeping  roomers  and  boarders  does  not  bar  the 
occupant  from  occasionally  taking  roomers  or  boarders,  upon 
special  considerations,  where  the  practice  is  merely  inci- 
dental and  accessory  to  the  principal  use  of  the  house  as 
a  home  by  the  family  of  the  occupant," 

It  should  be  noted  that  in  the  Baddour  case,  supra,  only 
"occasional"  renting  is  permitted. 

Here,  if  the  renting  of  one  room  is  permitted  under  the  cir- 
cumstances described,  where  the  room  in  question  is  completely  de- 
tached from  the  rest  of  the  house,  both  from  the  viewpoint  of  its 
location  and  the  activities  of  the  occupants  of  the  house,  then  by 
the  same  token  as  many  rooms  similarly  I'^cated  that  are  available 
may  also  be  rented  so  that  in  reality  the  owner  of  the  "single 
family  residence"  would  be  using  his  residence  as  a  source  of 
revenue  and  income  on  a  commercial  basis  in  violation  of  Section  3# 
supra* 

Many  and  variegated  definitions  of  "family"  have  been  used  by 
the  Courts.  "Family"  is  derived  from  the  3a  tin  "familia".   Origi- 
nally the  word  meant  servants  or  slaves,  but  now  its  accepted  defi- 
nition is  a  collective  body  of  persons  living  together  in  one 
house,  under  the  same  management  suid  head,  subsisting  in  common. 
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and  directing  their  attention  to  a  coiranon  object,    the   promotion  of 
their  mutual  interests  and    social  happiness,     Stafford  vs.    Inc. 
Village   of  Sands  Point,    102  N.Y.S.    2d  910.      To  the   same   effect, 
Sullivan  vs«  VJ alburn,    l^ij-  A,   617-619«     Words  and  Phrases,  Vol.    16, 
Pg.    155-109. 

Thus,    analyzed,    these   definitions  mean  practically  the    same 
thing,   and   it  can  be  readily   seen  from  the   decisions  that  either   by 
direct   statement  or   inference  there  is   one  common  denomination  — 
that   of  "living"    or  "residing"    together  under  the  "same  management" 
or  "head".      So,   boarders  or   lodgers,    living    in  the    same   house  are 
included  within  the   term  "family"    (Robbins  Case,    supra;   Baddour 
Case,    supra)    only  where  the   lodgers  or  boarders  are  actually  living 
within  the  family  group  itself  and  are   considered  as  a  part  of  the 
family  group  occupying  the  particular  residence   in  question.      Such 
is  not  the   situation  vmder  the   circiomstances  here   in  question. 
Specifically,    the  answer  to  Q.uestion   (a)    is  therefore  Nr, 

Question  (b) ; 

In  view  of  our  above  answer  to  Q,uestion   (a),    it  is  not  now 
necessary  to   discuss  Question  (b) • 

You  are   advised  accordingly. 

Respectfully   submitted, 

DION  R.   HOm, 
City  Attorney. 

To:      City  Planning  Commission* 

Mr.   Paul  Opperman,  Director  of  Planning, 
Attn:      Mr.   Bryant  Hall, 

Principal  City  Planner. 

sey/nsw 


OPINION  NO.  913 
December  22,  195^ 

SUBJECT:   RELOCATION  OP  SEWER  TRAPS  AND  VENTS  BECAUSE  OF  STREET 
IMPROVEMENTS,  USE  OF  GAS  TAX  FUNDS  THEREFOR;  RESPON- 
SIBILITY FOR  FUTURE  MAINTENANCE  RELOCATION  OF  OTHER 
PRIVATE  FACILITIES  IN  SIDEWALK  AREAS. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Pursucint  to  Section  26  of  the  Plumbing  and  Gas 
Appliance  Code,  all  property  owiiers  are  required  to 
have  a  trap  in  the  side  sewer  which  runs  from  their 
premises  to  the  main  sewer  in  the  street.   The  trap 
has  a  vent  consisting  of  a  riser  and  a  small  casting  with 
perforated  coMet  at  the  top.  Traps  and  vents  are  re- 
quired to  be  in  the  sidewalk  area  Immediately  back  of 
the  curb  or  back  of  the  basement  wall  if  there  is  one. 

"Whenever  the  roadway  of  a  street  is  widened  by 
narrowing  the  sidwalks,  the  curbs  mustjbe  set  back 
and  all  side  sewer  traps  and  vents  must  be  moved  to 
a  location  back  of  the  new  curb.  For  many  years  it  has 
been  the  practice  of  this  Department  to  require  property 
owners  to  move  traps  and  vents  to  the  new  required  loca- 
tion at  their  own  expense  ....   I  am  now  considering 
the  possibility  of  adopting  a  revised  procedure  whereby 
the  City,  through  its  construction  contracts,  v;ould  move 
back  the  sewer  traps  and  vents,  without  expense  to  the 
property  owners,  and  I  would  like  to  have  your  advice 
on  the  following  questions. 

"1.  V/here  a  street  Improvement  requires  the  reloca- 
tion of  privately  owned  sewer  traps  and  vents,  is  it  per- 
missible to  use  gas  tax  funds  for  the  purpose: 

"2.   If  the  City  relocates  privately  owned  traps  and 
vents  at  city  expense,  could  the  City  be  held  responsible 
for  future  maintenance  of  such  traps  and  vents, and,  if  this 
is  possible,  could  the  City  avoid  such  liability  by  some 
form  of  waiver  executed  by  property  owners? 

"3.   If  privately  owned  traps  and  vents  are  hereafter 
relocated  at  city  expense,  could  the  City  be  held  liable 
also  for  the  expense  of  relocating  basement  retaining  walls, 
sidewalk  elevators,  utility  tanks,  marquees,  and  other 
facilities  previously  built  in  the  sidev;alk  area  for  the 
benefit  of  the  property  owner  under  a  revocable  permit 
from  the  City? 


Opinion  No.  913 
December  22,  1934 
Page  2. 


"4.  If  the  City  should  proceed  now  to  pay  for  the 
relocation  of  privately  owned  traps  and  vents  on  future 
sidewalk  narrowing  projects ^  could  the  City  be  required 
to  reimburse  property  owners  who,  in  the  past,  have  re- 
located their  traps  and  vents  at  their  own  expense  in 
connection  with  sidewalk  narrowing  projects  heretofore 
undertaken  and  completed?" 

OPINION 

QUESTION   1. 

Article  XXVI,  Sec.  1(a)(1),  of  the  CALIFORNIA  CONSTITUTION 
provides  that  "fuel  taxes  shall  be  used  "exclusively  and  directly" 
for  highway  purposes  as  follows: 

"The  construction,  improvement,  repair  and  maintenance 
of  public  streets  and  highways,  whether  in  incorporated 
or  unincorporated  territory,  for  the  payment  for  property. 
Including  but  not  restricted  to  rights  of  way,  taken  or 
damaged  for  such  purposes  and  for  administrative  costs 
necessarily  incurred  in  connection  with  the  foregoing," 

Article  XXVI  is  basically  an  anti-diversion  provision.   It 
requires  that  all  fuel  taxes  be  used  exclusively  for  the  construct- 
ion, improvement,  maintenance  and  repair  of  public  streets  and 
highways . 

Implementing  Article  XXVI  is  Section  195  of  the  Streets  and 
Highways  Code,  which  limits  the  purposes  for  which  gasoline  tax 
moneys  apportioned  to  the  city  for  its  street  system  may  be 
utilized. 

Section  195  provides: 

"Such  expenditures  shall  be  limited  to  that  portion 
of  the  street  available  for  use  by  vehicular  traffic  ex- 
cept that  such  funds  may  be  expended  for  pedestrian  under- 
passes or  pedestricin  overhead  crossings  and  the  installa- 
tion and  maintenance  of  traffic  control  devices,  but  such 
funds  shall  not  be  expended  for  street  lighting,  except 
for  illumination  of  the  type  specified  in  subdivision  (e) 
of  Section  27,  or  for  the  construction  or  maintenance  of 
sidewalks,  or,  except  as  hereinbefore  expressly  authorized, 
for  the  construction  or  maintenance  of  ar.y  structure  or 
Taclllty  in,  over,  or  under  tr.e  street  wnlch  is  not  of 
Hlrect  and  prinary  service  in  providing  a  vray  for  vehi- 
cular traffic.   Sidewalks  nay  be  constructed  witn  sucn 
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"funds  on  bridges,  and  sidewalks  may  be  constructed  and 
trees  may  be  planted  to  replace  those  removed  or  damaged 
by  construction  or  improvement  of  the  street."   (Emphasis 
added. ) 

Obviously,  any  expenditure  must  fall  fairly  within  the  category 
of  "construction,  improvement,  repair  [or]  maintenance  of  public 
streets  and  highways"  and  be  appropriately  connected  with  or  in- 
cidental to  the  construction  and  maintenance  of  an  efficient  road 
system.   See  Grauman  v.  Department  of  Highways,  I5I  S.W.  2d  IO6I 
(Ky.  19^1);  City  Attorney  Opinion  No.  755  ^ December  17,  1953) 

It  is  my  opinion  that  the  relocation  of  privately-owned  sewer 
traps  or  vents  in  the  City  and  County  of  San  Francisco  would  not 
constitute  "construction,  improvement,  repair  [or]  maintenance  of 
public  streets",  or  be  incidental  thereto,  and  that  the  expenditure 
of  gasoline  tax  money  for  this  purpose  would  not  be  legal. 

This  conclusion  is  substantiated  by  Section  195,  quoted  above, 
which  specifically  states  that  expenditure  of  gasoline  tax  moneys 
"shall  be  limited  to  that  portion  of  the  street  available  for  use 
by  vehicular  traffic" ,  and  that  such  funds  shall  not  be  expended 
"for  the  construction  or  maintenance  of  any  structure  or  facility 
in,  over  or  under  the  street  which  is  not  of  direct  and  primary 
service  in  providing  a  way  for  vehicular  traffic ."   If  it  be  assumed 
that  the  sewer  trap  is  a  facility,  then  it  certainly  is  not  one 
which  is  of  direct  and  primary  service  in  providing  a  way  for  traf- 
fic.  If  a  sewer  vent  or  trap  is  not  a  facility,  then  there  is  no 
authority  whatsoever  for  such  work  in  Section  195  which  sets  forth 
specifically  the  purposes  for  which  the  city  gas  tax  money  may  be 
used.   It  will  be  noted  that  Section  195  even  excludes  the  construct- 
ion of  sidewalks  with  gas  tax  money.   It  is  only  by  specific  language 
that  sidewalks  destroyed  or  damaged  by  the  Improvement  of  the  street 
may  be  reconstructed  or  repaired.  Nothing  is  said  about  replacing 
or  "relocating"  sewers  or  any  other  similar  type  of  work. 

The  obligation  of  constructing,  maintaining  and  relocating  a 
side  sewer  trap  or  vent  is  presently  placed  ipon  the  owner  of  the 
property  benefited.   See§26,  Plumbing  and  Gas  Appliance  Code; 
Charter,  §112]  Public  VJorks  Code  ^^752-/^5^  Opinions  of  the  City 
Attorney  No.  3877  (November  21,  19^6).   Furthermore j  any  right  of 
the  abutting  owner  to  use  the  area  beneath  the  surface  of  streets  or 
on  sidewalk  is  subordinate  to  the  paramount  right  of  the  public  and 
to  reasonable  police  power  regulations.   See  discussion  in  Question 
3  below:  3  Nichols,  Eminent  Domain  §10.2111(2),  In  re  Nlcholls,  7^ 
Cal.  App.  504  (1925). 

The  conclusion  is  irresistible  that  it  was  Intended  that  gas 
tax  money,  exacted  from  the  ovmers  of  motor  vehicles  using  the 
streets  and  highways,  be  used  solely  and  exclusively  for  the  purpose 
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of  providing  them  with  a  more  efficient  road  system  and  not  to  re- 
locate or  construct  facilities  which  have  nothing  to  do  with 
vehicular  traffic;  or  to  perform  gratuitously  for  certain  property 
owners,  at  public  expense,  obligations  which  are  legally  theirs  and 
which  benefit  them  alone.   See  In  re  Opinion  of  the  Justices,  85 
N.E.  2d  761,  764  (Mass.  1949).   See  also  City  Attorney's  Opinion  No., 
3491  (May  24,  1943)  wherein  my  predecessor  held  that  gasoline  tax 
moneys  could  not  be  used  for  the  construction  of  public  sewers. 

QUESTION  2: 

In  view  of  my  answer  to  Question  No.  1,  your  second  question 
must  be  premised  on  the  assumption  that  the  relocation  of  the 
privately-owned  sewer  traps  or  vents  will  be  performed  with  funds 
other  than  gas  tax  funds.  Because  your  request  states  that  you  are 
considering  the  possibility  of  adopting  a  revised  procedure  to  per- 
mit relocation  of  the  sewer  vents  at  city  expense,  I  am  assuming 
that  such  work  is  permissible  as  part  of  a  public  street  improve- 
ment, and  I  am  expressing  no  opinion  as  to  whether  such  incidental 
relocation  is  a  public  purpose.   Subject  to  these  qualifications,  it 
is  my  opinion  that  if  the  city  relocates  privately-owned  traps  and 
vents  at  city  expense  as  .part  of  the  Improvement,  it  cannot  be  held 
responsible  for  future  maintenance  of  these  traps  or  vents. 

The  traps  or  vents  belong  to  the  individual  property  owners  and 
they  are  presently  obligated  to  maintain  them.  By  relocating  the 
traps  and  vents  as  part  of  a  street  Improvement,  the  City  would  not 
be  assuming  this  obligation,  which  would  still  remain  in  the  prop- 
erty owner,  or  be  contracting  to  maintain  them  in  the  future.   A 
municipal  corporation  is  not  liable  for  negligence  in  the  construct- 
ion or  maintenance  of  a  drain  or  sewer  unless  such  drain  or  sewer 
is  a  public  utility  constructed  or  adopted  by,  and  under  the  control 
of,  and  one  XNfhich  It  is  the  duty  of  the  municipality  to  maintain  and 
keep  in  repair  63  C.J.S.,  Municipal  Corporations,  §b77.   The  muni- 
clpallty  does  not  adopt  a  private  sewer,  vent  or  trap  merely  by  con- 
structing, repairing  or  relocating  it,  or  by  attempting  to  work  out 
an  agreement  for  the  reconstruction  or  relocation  of  the  privately- 
owned  drain,  sewer  or  trap.   63  C.J.S.  Municipal  Corporations,  §877. 
In  your  problem,  the  duty  of  maintaining  the  private  trap  or  vent 
falls  on  the  owner,  and,  therefore  the  City  would  not  be  held  res- 
ponsible for  future  maintenance  merely  because  it  relocates  the  trap 
with  the  permission  of  the  owner,  for  it  never  did  have  any  obliga- 
tion to  maintain  said  trap  or  vent  initially  and  in  no  way  can  it  be 
presumed  to  have  assumed  such  obligation.   See  Lynch  v.  Clarke,  56 
A.  779  (R.I.  1903). 

However,  nothing  I  have  said  herein  should  be  construed  to  deny 


Opinion  No.  913 
December  22,  195;4 
Page  5. 


or  change  the  well-established  rule  of  law  that  these  sewer-traps, 
when  placed  In  the  sidewalk,  become  part  of  the  sidewalk,  and, 
should  they  become  dangerous  or  defective,  the  City  may  be  held 
liable  under  the  provisions  of  the  Public  Liability  Act  of  1923. 
Government  Code  §53051. 

QUESTION  3. 

The  answer  to  your  question  is  NO.  The  question  is  answered 
by  your  statement  that  the  facilities  are  maintained  under  a  "rev- 
ocable permit"  from  the  City. 

In  70  C.J.S.  the  noun  "permit"  is  defined  as  follows: 

"The  word  'permit'  is  used  not  only  in  the  narrow 
sense  of  authority  which  may  be  terminated  at  will, 
but  is  also  employed  in  the  sense  of  authority  for  a 
definite  period.   The  term  is  defined  as  meaning  an 
allowance;  an  authorization;  a  leave;  a  license;  a 
sufferance;  a  toleration." 

And  when  the  permission  or  permit  is  a  "revocable"  one,  by  definit- 
ion it  is  one  which  may  be  revoked  at  the  will  of  the  individual 
granting  the  permission  or  permit. 

The  general  rule  is  that  uses  of  a  street,  its  subsoil  or 
structures  over  the  street  and  sldev;alk  must  give  way  to  legitimate 
public  uses  when  asserted,  and  a  license  or  permit  or  permissive  use 
conferring  such  a  right  may  be  revoked  at  any  time  at  the  pleasure 
of  the  municipality  v/hen  the  public  interest  demands.   See  64 
C.J.S.,  Municipal  Corporations,  §§1709,  where  authorities  applying 
this  general  rule  to  areaways,  cellarways,  courtyards,  stairs,  awn- 
ings, canopies,  balconies,  bay  windov;s,  pillars,  cornices,  roofs, 
pipes,  signs,  vaults,  cellars,  sub-soil  structures,  etc.,  are 
compiled.   See  also  10  McQuillln,  M\mlcipal  Corporations,  §30.52. 
This  is  the  rule  in  California.   See  Fallon  v.  City  and  County  of 
San  Francisco,  44  Cal.  App.  2d  404  (l94i;  where  it  was  held  that  a 
Sam  Francisco  ordinance  reducing  the  width  of  sidewalks  along 
certain  portions  of  Market  Street  and  requiring  an  abutting  owner  to 
have  his  basement  set  back  to  conform  to  the  new  curb  line  was  not 
Invalid  and  v/as  not  a  taking  of  private  -property  without  just  com- 
pensation since  the  right  of  the  abutting  owner  to  use  the  area 
beneath  the  surface  of  streets  or  sidewalks  is  subordinate  to  the 
paramount  right  of  the  public  to  make  reasonable  use  of  the  street. 

The  same  rule  has  been  applied  to  utility  companies  and  their 
equipment.   See  City  Attorney's  Opinions  Nos.  5  (March  26,  1949); 
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4l8l  (September  1,  19^3);  4223  (January  10,  19^9);  Merced  Falls  Gas 
&  Electric  Co.  v.  Turner,  2  Cal.  App.  720  (1906);  Airways  VJater  Co.' 
V.  County  of  L.A.,  10b  Cal.  App.  2d  78?  (1951)-  Transit  Commission 
V.  Long  Island  Ry.  Co.,  171  N.E.  565  (N.Y.  193Q)T~2~Nichols  Eminent 
Domain  §5.^5.   The  general  rule  as  to  them  is  stated  in  12 
McQuillin,  M;^icipal  Corporations,  p.  240,  as  follows: 

"The  grantee  of  a  franchise  to  use  the  streets  tcikes 
it  subject  to  the  right  of  the  municipality  to  make  public 
improvements  whenever  and  wherever  the  public  interest 
demands,  and  if  the  improvement  causes  injury  to  the 
company,  as  by  requiring  it  to  relay  or  change  the  location 
of  its  pipes,  tracks  or  poles,  or  otherwise,  the  grantee  of 
the  franchise  cannot  recover  damages  from  a  municipality 
because  thereof." 

Therefore,  it  is  my  opinion  that  the  City  could  not  be  held  liable 
for  the  expense  of  relocating  the  facilities  mentioned  in  your 
question.   I  fail  to  see  where  the  proposed  relocation  of  sewer 
vents  would  have  any  connection  or  confer  any  similar  rights  on  the 
oimers  of  such  facilities,  who  have  been  granted  only  a  "revocable 
permit"  by  the  City. 

QUESTION  4: 

The  answer  to  your  question  is  NO.   I  can  find  no  theory  of  law 
under  which  such  a  recovery  may  be  permitted.  At  the  time  the  reloca- 
tions were  performed  by  the  abutting  owners  they  were  performing 
what  was  their  legal  duty.   There  is  no  claim  that  the  pajrments  were 
illegal  or  the  work  performed  under  any  mistake  of  law  or  fact  or 
under  any  order,  assessment  or  ordinance  which  was  void.   See  Re- 
statement Restitution  §75.  Therefore,  assuming  the  relocation  in  the 
future  is  determined  by  a  change  of  policy  or  by  necessity,  and  pro- 
viding the  work  may  be  properly  done  under  the  public  purpose  doc- 
trine, the  City  would  not  be  liable  to  any  property  owners  who  have 
done  the  work  in  the  past  at  their  own  expense. 

You  are  advised  accordingly. 

Respectfully  submitted, 
RS/BJW 

DION  R.  HOLM,  City  Attorney 
TO:  Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 
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SUBJECT:   EFFECT  OF  ACCEPTING  A  NON-SALRIED  APPOINTMENT  AS 

MEMBER  OP  RECREATION  COMMISSION  OF  CITY  OF  MILLBRAE 
UPON  THE  OCCUPANT  OP  A  CIVIL  SERVICE  POSITION  - 
P.  V.  PHILPOT,  JR.,  INTERNATIONAL  AIRPORT. 


Gentlemen; 


follows: 


This  office  is  in  receipt  of  a  request  for  opinion  as 


REQUEST 

"We  are  in  receipt  of  an  inquiry  from  Mr.  P.  V. 
Philpot,  Jr.  employed  as  an  Engineer,  Civil,  by  the 
Public  Utilities  Commission  and  stationed  at  the 
International  Airport,  asking  if  he  would  be  per- 
mitted to  accept  a  non-salaried  appointment  as  a 
member  of  the  Recreation  Commission  of  the  City  of 
Millbrae. 

"Mr.  Philpot  was  a  resident  of  San  Francisco  at  the 
time  he  entered  the  San  Francisco  municipal  service  and 
remained  a  resident  until  1952  when  he  moved  to  Millbrae 
pursuant  to  the  provisions  of  section  7  of  the  charter. 

"Will  you  kindly  advise  us  if  in  your  opinion  Mr. 
Philpot 's  status  as  an  employee  of  the  City  and  County 
of  San  Francisco  would  be  jeopardized  by  accepting  the 
appointment  as  a  member  of  the  Recreation  Commission  of 
Millbrae. " 

OPINION 

The  prohibition  in  the  charter  relative  to  any  person 
in  the  city  service  holding  two  positions  in  different  political 
subdivisions  appears  in  Section  l42,  which  reads  in  part  as  follows 

"Any  person  holding  a  salaried  office  under  the 
city  and  county,  whether  by  election  or  appointment, 
who  shall,  during  his  term  of  office,  hold  or  retain 
any  other  salaried  office  under  the  government  of  the 
United  States,  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  the  government  of  the 
city  and  county,  or  who  shall  become  a  member  of  the  leg- 
islature, shall  be  deemed  to  have  thereby  vacated  the 
office  held  by  him  under  the  city  and  county." 
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Prom  a  reading  of  the  above  portion  of  the  section  it  can 
be  seen  that  it  only  applies  to  salaried  officers  of  the  City  and 
County  and  only  operates  as  a  prohibition  where  the  other  office 
involved,  which  is  held  by  the  person,  is  also  a  salaried  office  of 
the  United  States  Government  or  of  the  State  of  California.   Accord- 
ingly, it  would  not  affect  Mr.  Philpot  in  any  way  since  he  does  not 
hold  an  office  in  the  City  and  County  but  is  an  employee  thereof, 
(Leymal  v.  Johnson,  105  C  A  69^,  695)  and  is  not  accepting  a  salaried 
office  in  the  City  of  Mlllbrae. 

The  question  of  incompatibility  arises  in  any  case  where 
the  facts  are  as  stated  in  your  request.   Generally,  the  law  of  in- 
compatibility applies  only  to  persons  occupying  offices.  (Chapman  v. 
Rapsey,  16  Cal.  2d  636)    Mr.  Philpot,  however,  should  carefully 
consider  the  possibilities  of  a  clash  between  his  duties  as  an  em- 
ployee of  the  City  and  County  of  San  Francisco  and  his  new  duties  as 
a  proposed  Recreation  Commissioner,  in  Millbrae.   In  making  this 
comparison  Mr.  Philpot  must  realize  that  if  any  conflict  should  arise 
between  these  two  political  subdivisions  it  might  put  him  in  the 
position  of  having  tv;o  masters. 

I  advise  you  therefore  that  nothing  in  the  Charter  and 
nothing  in  the  laws  of  the  State  of  California  will  cause  Mr.  Philpot 's 
civil  service  status  to  be  jeopardized  should  he  accept  the  appoint- 
ment to  the  Recreation  Commission  of  the  City  of  Millbrae.   However, 
Mr.  Philpot 's  attention  should  be  directed  to  that  portion  of  the 
opinion  found  in  the  previous  paragraph  as  to  the  possibility  of  con- 
flicts arising  between  his  present  employer  the  City  and  County  of 
San  Francisco  and  his  proposed  office  as  commissioner  on  the 
Recreation  Commission  of  the  City  of  Millbrae. 

I 

'  Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW/TMO 

To:   Civil  Service  Comnission 
151  City  Hall 

Attention:   William  L.  Henderson 

Personnel  Director  and  Secretary 
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SUBJECT:      RIGHT   op    CITY  EMPLOYEES    TO  VACATIONS  ACCRUh"^  AT   TIME   OF 
INVOLUIITARY  TERI"4INATI0N   OP   CITY   SERVICE, 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  ooinion  as  follows: 

REQUEST 
"The  Com^n-'.ssion  has  revlevred  the  (decision  of  the  Supreme 
Court  in  the  Tevis  litigat  ion  in  which  it  is  held  that 
certain  trackmen  laid  off  in  1950  or  1951  are  entitled 
to  pay  in  lieu  of  vacations,  which  vacations  had  not  been 
allowed  prior  to  the  tirae  of  the  lay  off.   The  Commission 
is  tentatively  in  agreement  that  the  Tevis  decision  is 
controlling  in  respect  to  vacation  rights  to  all  employees 
separated  from  the  service  through  no  fault  of  their  own. 
Thus  it  apt)ears  the  application  is  not  restrictec'  to  vacation 
rights  that  were  determined  in  this  litigation,  which  appar- 
ently is  based  in  nart  on  the  soecial  provisions  of  Section 
151.5  of  the  Charter. 

"The  Commission  has  drawn  a  distinction  between  (a)  vacations 
with  pay  granted  to  employees  orior  to  the  date  of  separation 
from  the  service  and  alloi^red  and  comoensated  in  the  usual 
manner,  namely,  by  timerolls  submitted  and  approved  in  accord- 
ance with  the  provisions  of  Section  150  and  I5l»i4.  of  the  Char- 
ter; and  (b)  payments  in  lieu  of  vacations.   As  to  the  former 
situations  we  have  always  approved  vacations  taken  prior  to 
the  date  of  separation  even  though  it  was  a  matter  of  record 
that  the  employee  was  leaving  the  service  immediately  or 
shortly  after  the  vacation  period.   On  the  other  hand,  we 
have  not  heretofore  allowed  pay  in  lieu  of  a  vacation,  not 
taken,  except  on  court  order. 

"The  application  of  the  Tevis  decision  throughout  the  service 
will  require  substantial  revisions  of  our  rule,  which  of 
course  must  be  approved  by  ordinance  of  the  Board  of  Super- 
visors in  order  to  provide  a  basis  for  administration  of  pay- 
ments in  lieu  of  vacations.  The  following  questions  are 
presented  for  your  advice  in  guiding  us  in  the  preparation 
of  the  necessary  revisions  to  our  rule.   aS  I  indicated  above, 
these  questions  relate  exclusively  to  payments  in  lieu  of 
vacations. 

"It  is  o\ar  \inder standing  that  under  the  Tevis  decision  per- 
sons who  are  'separated'  from  the  service  by  lay-off  and  who 
have  not  been  allowed  the  vacation  to  which  they  would  other- 
wise be  entitled  during  the  year  in  which  the  lay-off  occurs 
are  entitled  to  pay  in  lieu  of  vacation. 
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"Will  you  therefore  advise  us  as  follows: 

"1.  Are  employees  who  are  separated  by  dismissal  for  cause 
similarly  entitled  to  pay  In  lieu  of  otherwise  accrued 
vacations? 

"la.  Can  a  distinction  be  drawn  on  the  basis  of  the  cause 
of  dismissal;  that  is,  is  a  person  dismissed  for  incom- 
petence entitled  to  t)ay  in  lieu  of  vacation  while  an 
employee  dismissed  for  dishonesty  or  circumstances  in- 
volving moral  turpitude  entitled  to  pay  in  lieu  of  vaca- 
tion. 

"2.  Are  employees  who  are  separated  by  iRealgnatfon.  while 
charges  of  dismissal  are  pending,  or  v^ose  services  are 
unsatisfactory  or  who  resign  while  not  in  good  standing 
entitled  to  pay  in  lieu  of  otherwise  accrued  vacations? 

"2a»  Can  a  distinction  be  drawn  In  these  situations  on  the 
basis  of  the  seriousness  of  the  pending  charges  or  the 
circumstances  which  cause  the  luisatisfactory  record? 

"3»  Are  persons  who  are  separated  by  volvmtary  resignation 
while  in  good  standing  entitled  to  pay  in  lieu  of  other- 
wise accrued  •vacations? 

"Ij..  Are  the  estates  of  persons  who  are  separated  by  death 
entitled  to  pay  in  lieu  of  otherwise  accrued  vacations? 

"5»  Vacations  with  pay  are  a  normal  payroll  expense  and  are 
approved  under  Section  1^0  when  vacations  are  allowed 
prior  to  separation  from  service  and  as  provided  in 
Section  151. 4.   Payment  in  lieu  of  vacation  is  an  entirely 
new  kind  of  expense  not  heretofore  recognized  in  the  city 
service  and,  so  far  as  wo  know,  not  authorized  by  Charter. 

"^aeAre  these  payments  to  be  considered  as  payroll  items? 
and  if  so  - 

"5b. Would  such  payments  be  in  violation  of  the  provisions 
of  Section  150  of  the  Charter  under  which  employees  may 
not  be  paid  for  a  greater  time  than  that  covered  by  their 
actual  service? 

"6,  If  an  employee  with  accrued  vacation  rights  through 

limited  tenure  or  temporary  civil  service  appointments 
is  currently  employed  under  non-civil  service  appointment 
and  has  already  completed  90  days  of  service  under  such 
non-civil  service  aopointment  during  the  calendar  or  fis- 
cal year  when  his  vacation  is  scheduled,  is  it  legal  to 
authorize  payment  in  lieu  of  vacation  in  view  of  the  third 
paragraph  of  Section  114.9  of  the  Charter? 
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"7.   Under  our  present  rule,  after  the  first  vacation  an 
eraployee  may  take  subsequent  vacations  at  any  time 
during  the  calendar  year.   For  instance,  if  an  employee 
enters  the  service  on  November  15,  1953,  he  is  entitled 
to  his  full  vacation  in  195^1-  after  November  15,  but  his 
second  vacat '.on  may  be  taken  any  time  after  January  1, 
1955*   Assuming  that  the  Commission  will  want  to  change 
this  rule,  could  we  under  the  Tevis  decision,  provide  by 
rule  that  upon  separation  the  former  employee  would  re- 
ceive payment  in  lieu  of  vacation  based  on  the  niomber  of 
months  of  actual  service  in  the  calendar  year  in  which 
the  separation  occurs?   In  other  words, can  we  nrovide 
by  rule  that  an  employee  separated  from  the  service  on 
June  30  without  having  had  a  vacation  that  calendar  yea? , 
would  receive  payment  equal  to  only  one-half  of  the  vaca- 
tion to  which  he  would  be  entitled  had  he  remained  in  the 
service? 

"7a,  If  an  employee  has  been  allowed  the  full  vacation  with 
nay  to  which  he  is  entitled  on  the  basis  of  his  service, 
but  is  subsequently  separated  from  the  service  during 
that  calendar  year,  could  the  Commission  provide  by  rule 
that  there  shall  be  deducted  from  his  final  payment  an 
amoxint  equal  to  the  difference  between  the  value  of  the 
full  vacation  he  received  and  the  amo^Ant  to  which  he  would 
have  been  entitled  on  the  basis  of  the  number  of  his  months 
of  service  that  calendar  year? 

"There  are  a  number  of  problems  which  occur  to  me  which  Involve 
the  fiscal  and  appropriating  orocedures  of  the  Charter.  V/e  have 
addressed  a  letter  to  Controller  Ross  as  a  basis  for  discussion  of 
these  matters  with  him.   It  may  be  that  as  a  result  of  these  con- 
ferences further  consideration  will  have  to  be  submitted  to  you  for 
your  advice." 

OPINION 

Prom  yourrequest,  in  order  to  amend  your  rules  and  the  Miinicipal  Code 
to  grant  vacations  to  nersons  who  are  involuntarily  separated  from  the 
service  the  answers  to  certain  questions  must  be  resolved,  and  you  have 
set  them  forth  numerically  therein,  accordingly,  I  shall  answer  them 
in  the  same  order. 

1.   The  Charter  of  the  City  and  County  of  San  Francisco  gives  to  all 
of  the  employees  an  annual  vacation,  after  one  year's  service,  of 
either  two  calendar  weeks  or  fifteen  working  days,  depending  upon  the 
number  of  years'  service  that  the  employee  has  (Section  I5l«i4.).   I 
have  already  advised  you  that  this  vacation  becomes  a  matter  of  right 
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rather  than  privilege  once  it  is  earned,  anc*  the  employee  cannot  be 
deprived  of  it  by  any  act  of  the  City  and  County  (Tevis  v.  City  and 
County,  i;3  A.C.  190).   It  is  a  right  which  the  employee  may  waive 
by  refusing  to  take  a  vacation,  but  in  the  absence  of  such  a  waiver 
upon  an  involuntary  separation,  the  right  to  the  vacation  cannot 
be  divested  by  the  employe?  political  subdivision  (Tevis  v.  City  and 
County,  supra;  Pohle  v.  Christian,  21  Cal.  (2d)  83),   The  question 
presented  by  your  first  query  resolves  itself  down  to  this  basic 
point  -  Does  a  dismissal  for  cause  deprive  the  employee  of  a  vaca- 
tion?  In  order  to  answer  this  question  we  must  examine  the  Charter 
relative  to  the  question  of  dismissal.   The  Charter,  in  Section  ISU-* 
provides  the  meci^anics  of  charges  and  the  hearing  on  those  charges, 
as  well  as  what  disposition  can  be  made  by  the  appointing  officer 
of  the  case  after  hearing.   The  appointing  officer  is  given  three 
possible  (decisions.   He  may  exonerate,  suspend  or  dismiss  the  em- 
ployee.  These  are  the  only  decisions  that  can  be  made  by  the 
appointing  officer  In  any  case  in  which  he  is  T^rying  an  employee 
pursuant  to  charges  previously  filed. 

If  the  power  to  suspend  or  dismiss  carries  with  it  the  right  to 
deprive  an  employee  of  an  earned  vacation  then  the  answer  to  your 
inquiry  would  be  that  no  in  lieu  paymient  could  be  made  to  the 
employee  for  the  earned  vacation.   However,  the  effect  of  a  dis- 
missal is  to  act  prospectively.   True,  a  dismissal  is  made  as  of 
the  time  of  original  suspension,  but  likewise  the  earned  vacation 
would  be  based  upon  the  date  of  the  original  suspension  on  the 
charges.   To  hold  that  an  employee  could  be  stripped  of  rights 
already  earned,  into  which  class  an  earned  vacation  falls,  would 
be  to  give  to  the  appointing  officer  a  powa*  over  and  above  that 
described  in  the  Charter  as  one  of  the  punishments  for  finding  an 
employee  guilty  as  charged.   There  can  be  no  argument  that  an 
employee  who  is  dismissed  could  not  be  deprived  of  salary  earned 
Immediately  prior  to  his  dismissal  date,   I  can  see  no  difference 
between  an  earned  vacation  pursuant  to  Section  l5l«4  and  earned 
salary  not  yet  paid. 

Therefore,  under  the  Charter,  Sections  l5l»i;  and  1^1. 5»  and  the 
authority  of  the  Supreme  Court  (Tevis  v.  City  and  County,  supra; 
Pohle  V.  Christian."  supra),   I  advise  you  that  you  have  no  author- 
ity to  amend  your  rules  concerning  vacations,  nor  has  the  Board  of 
Supervisors  to  amend  the  Municipal  Code  to  prevent  a  cash  payment 
In  lieu  of  vacation  for  any  employee  who  has  earned  the  right  to 
his  annual  vacation  but  who  is  dismissed  for  cause  prior  to  its 
enjoyment. 

1(a)   There  are  no  degrees  of  offense  recognized  in  the  Charter  as 
grounds  for  dismissal.   All  dismissed  employees  must  be  treated 
alike  in  matters  regarding  their  right  to  an  earned  vacation. 
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2»   The  question  of  the  right  to  a  vacation  either  as  time  off 
or  cash  payment  in  lieu  thereof  to  an  employee  who  is  separated 
from  a  public  service  by  resignation  under  any  of  the  conditions 
set  forth  in  this  question  of  your  request  is  one  of  fact.   If  the 
resignation  is  effective  as  of  the  date  of  suspension  and  no  demand 
is  made  for  the  vacation,  this  constitutes  a  waiver  on  the  oart  of 
the  employee  of  his  vacation  rights.   However,  should  the  employee 
demand  his  vacation  while  he  is  under  suspension,  the  in  lieu  pay- 
ment would  have  to  be  made  to  him.   If,  however,  he  was  still  in 
the  employ  of  the  City  but  is  net  satisfactory,  it  would  be  possible 
to  accept  his  resignation  at  the  end  of  the  vacation  period  and  thus 
obviate  any  necessity  to  make  an  in  lieu  payment.   The  rules  of  the 
Commission  and  Municipal  Code  could  be  amended  in  such  a  way  that 
this  procedure  could  be  clearly  spelled  out. 

2(a),  The  employees  who  would  be  affected  by  any  change  of  your 
rules  or  the  Municipal  Code  as  set  forth  in  my  answer  to  question  2 
must  be  treated  alike.   No  distinction  could  be  made  on  the  basis 
of  the  facts  set  forth  in  your  request. 

3,  A  voluntary  resignation  with  no  demand  for  a  vacation  consti- 
tutes a  waiver  of  the  vacation  and  no  in  lieu  payment  can  be  made 
to  this  employee. 

l^.,      Since  the  employee  of  the  City  and  County  earns  a  vacation  annu- 
ally and  is  entitled  to  it  as  a  matter  of  right  ( Pohle  v.  Christian, 
supra ;   Tevis  v.  City  and  County,  supra) ,  its  value  in  dollars  and 
cents  would  become  an  asset  upon  his  death  payable  to  the  employee's 
estate  or  his  heirs  if  no  estate  exists.   Consequently,  your  rules 
and  the  pertinent  provisions  of  the  Municipal  Code  can  be  amended 
to  accomplish  this  result. 

5.   I  do  not  agree  that  the  in  lieu  payment  constitutes  an  entirely 
new  type  of  expense.   The  present  practice  followed  by  the  depart- 
ments of  the  City  and  the  Civil  Service  Commission  of  continuing 
a  person  on  a  payroll  for  the  vacation  period  prior  to  his  resigna- 
tion does  not  diiffer  materially  from  a  requirement  that  immediate 
payment  be  made  to  the  employee  in  a  Ivimp  sum  in  lieu  of  the  actual 
time  off.   It  would  appear  from  a  policy  point  of  view  that  in  the 
interest  of  efficiency  in  a  department  it  would  be  better  to  fill 
the  vacancy  forthwith  by  the  use  of  the  in  lieu  payment  rather  than 
carry  an  employee  on  a  payroll  for  a  vacation  period  with  the  full 
knowledge  that' for  all  intents  and  purposes  the  position  has  been 
vacated.   The  Charter  in  Section  l5l»i4-  grants  the  employee  the 
annual  vacation  and  in  interpreting  the  Charter  and  the  Municipal 
Code  covering  the  question  of  pay  for  vacation  the  Supreme  Coiirt  in 
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Tevls  V.  City  and  County  of  San  Francisco,  i;3  Advance  Cal,  I90  at 
page  195  of  its  opinion  stated  as  follows: 

"Section  375  does  not  concern  the  length  of,  or  payment 
of  compensation  for,  annual  vacations,  but  merely  defines 
the  employee's  right  to  receive  them*  The  limitation  as  to 
the  time  of  employment  serves  two  purposes.   It  insures  to  an 
employee  that  his  right  to  an  annual  vacation  will  continue 
throughout  his  service  with  the  city  and  county;  it  also  pre- 
vents him  from  claiming  the  right  to  such  a  vacation  for  any 
year  after  the  termination  of  his  service.   But  separation  from 
service  should  in  no  way  affect  his  right  to  receive  pay  for 
accrued  vacation  rights.   In  an  analogous  situation,  it  has  been 
held  that,  In  the  absence  of  a  clear  indication  of  a  contrary 
statutory  intent,  an  employee's  separation  from  governmental 
service  should  not  prevent  him  from  receiving  the  cash  equiv- 
alent of  vacation  rights  accrued  to  him  for  services  rendered 
prior  to  his  separation.   ( ^ohle  v.  Christian,  21  Cal.  2d  83, 
69-90  /130  -^.  2d  1^.12/.)" 

5(a),  With  the  backgroiind  furnished  in  my  answer  to  your  query  5 
above  I  am  advising  you  that  the  item  which  could  constitute  in  lieu 
payment  for  accrued  vacation  rights  concerns  rate  of  pay  and  that  it 
could  be  Properly  treated  as  a  payroll  item.   Assuming  that  it  would 
not  be  possible  to  use  the  present  form  of  payroll  and  timeroll  in 
order  to  present  this  item  for  payment,  I  am  s^Ire  that  some  modifi- 
cation by  your  staff  together  with  the  advice  of  the  Controller  will 
obviate  this  difficiolty  and  a  new  form  designed  which  could  be  used 
for  this  type  of  vacation  payment # 

5(b).   In  answer  to  this  question  the  Supreme  Court  In  the  Tevis  case 
at  page  197  stated  the  following: 

"Section  150  does  not  bar  the  petitioners'  right  to 
vacation  pay.   If  it  be  assumed  that  payment  to  an  employee 
for  an  annual  vacation  is  compensation  for  'a  greater  time 
than  that  covered  by  his  actual  service, '  the  intent  to  make 
such  payment  is  clear  from  section  l5l«5,  and  the  latter  provi- 
sion, being  later  in  time,  would  control  the  earlier  provision. 
(Cf.  Adams  v.  City  and  Covinty  of  San  Francisco,  9k   Cal.  App. 
2d  586,  593  Z2II  ^.  2d  368,  212  P,  2d  272/)" 

^.%ile  the  Supreme  Court  was  referring  to  Section  l5l»5  the  same  reasons 
would  apply  in  the  interpretation  of  the  meaning  of  Section  1S1,1\.>    It 
being  a" much  later  expression  of  the  intent  of  the  people  of  San  Fran- 
cisco than  the  material  contained  in  Section  l50. 
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6.  It  Is  axiomatic  that  all  of  the  sections  of  the  Charter  must  be 
read  together  and  wherever  possible  so  construed  that  they  are 
reconciled  to  one  another  and  all  are  given  their  full  force  and 
effect.  (Hanley  v.  Murphy,  1^.0   C  2d  572) 

Section  ll;9  has  for  its  purpose  a  limitation  upon  the  number  of  days 
for  which  a  non-civil  service  employee  may  be  compensated  in  any 
fiscal  or  calendar  year.   Its  purpose  is  to  guarantee  that  there 
shall  be  no  abuse  of  this  type  of  appointment  so  as  to  cause  detri- 
ment to  the  regular  civil  service  employees  of  the  City.   Section 
151. Ij.  provides  for  a  paid  vacation  of  two  weeks  or  l5  working  days 
after  certain  service  with  the  City.   Neither  Section  li|.9nDr  I5l«i4- 
conflict  in  any  way   with  each  other.   Each  deals  with  a  different 
subject  matter  and  each  can  be  given  its  full  force  and  effect  with- 
out causing  a  conflict.   The  in  lieu  l\imp  sum  cash  payment  to  the 
employee  for  his  earned  vacation  would  not  be  for  any  compensation  in 
excess  of  90  days  referred  to  in  Section  1[|.9  but  would  constitute 
compensation  earned  during  that  period  or  periods  prior  thereto. 
Furthermore,  although  Section  li|9  was  amended  in  1953*  the  amendment 
so  far  as  the  paragraph  with  which  we  are  concerned,  only  added 
"calendar"  to  the  already  existing  phrase  "fiscal  year".   The  effect 
of  this  amendment  was  not  to  make  any  change  in  the  90  day  limit 
except  to  provide  that  it  applied  both  to  a  fiscal  year  and  a  calen- 
dar year  period*  Consequently  in  considering  the  effect  of  the  pro- 
vision of  Section  I5l»i4.  it  must  be  viewed  as  the  latest  expression 
of  the  voters  in  San  Francisco  on  this  subject  (Tevis  v.  City  and 
County  of  San  Francisco,  supra).   Any  conflict,  if  it  exists,  must 
be  resolved  in  favor  of  Section  151*4  since  it  is  later  in  time  of 
enactment  and  diows  the  intention  of  the  voters  in  this  regard. 

7.  and  7(a).   The  Charter  contains  no  provision  which  in  any  way 
provides  for  a  breakdown  of  the  two  calendar  weeks  or  the  15-day 
working  day  vacation  period  on  a  monthly  basis.   The  only  prohibition 
regarding  vacations  in  the  Charter  is  that  no  person  who  is  an  employ- 
ee can  receive  any  vacation  until  he  or  she  has  had  one  year's  service, 
Thereafter,  the  Charter  continues,  the  employee  shall  be  entitled 
annually  to  a  vacation  which  in  turn  is  based  on  years  of  service. 
This  language  must  be  read  to  mean  that  each  year  after  the  first 
year  an  annual  vacation  is  earned  and  only  the  time  of  its  enjoyment 
and  not  its  duration  is  left  to  rule  of  the  Civil  Service  Commission 
or  decision  of  the  department  head.   Consequently  you  could  not  reduce 
the  period  of  the  vacation  as  suggested  in  question  7  ror  could  you 
deduct  a  s\m  from  the  employee's  last  pay  check  as  suggested  In  your 
question  7(a). 


Opinion  No,  915 
Dec.  23,  1954 
Page  8. 

I  trust  that  this  opinion  answers  your  questions  and  I  offer  my 
further  assistanceto  you  In  the  preparation  of  any  legislation  which 
you  deem  necessary  In  the  light  of  the  answers  givent 

Respectfully  submitted. 


DION  R.  HOLM 
BJW/GEB  City  /ttorney 


To:  Civil  Service  Commission 
Room  151  City  Hall 
San  Francisco  2. 


OPINION  no.  916 
December  27,  195^ 

SUBJECT:   RETIREMENT:  POWER  OP  BOARD  OF  SUPERVISORS  TO  INCLUDE 
PART  TIME  EMPLOYEES  AS  MEMBERS  OF  THE  RETIREMENT 
SYSTEM  AND  TO  TREAT  PART  TIME  SERVICE  AS  PRIOR 
SERVICE  FOR  RETIREMENT  PURPOSES. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  whether  the  Board  of  Supervisors  can,  by  ordinance, 
include  part  time  employees  as  members  of  the  Retirement  System  and 
treat  part  time  service  as  prior  service  for  retirement  purposes. 

OPINION 

Under  the  provisions  of  Section  165.2  of  the  Charter  it  is 
clear  that  part  time  employees  may  be  included  as  members  of  the 
Retirement  System  when  so  determined  by  ordinance  of  the  Board  of 
Supervisors  (by  a  three-fourths  vote  of  all  its  members),  wherein 
it  is  provided  as  follows: 

"...  provided  that  the  retirement  system  shall 
be  applied  to  persons  employed  on  a  part  time, 
temporary  or  substitute  basis  only  as  the  hoard  of 
supervisors  shall  determine  by  ordinance  enacted 
by  three-fourth  vote  of  all  members  of  the  board." 

The  same  power  possessed  by  the  Board  of  Supervisors  to 
grant  by  ordinance  (by  three-fourth  vote  of  all  its  members)  prior 
service  credit  to  miscellaneous  employees  who  have  served  under 
"temporary  employment",  empowers  the  Board  of  Supervisors  also  by 
ordinance,  and  in  its  discretion, to  grant  prior  service  credit  for 
"part  time"  employment  rendered  before  actual  entry  of  the  member 
into  the  Retirement  System.   See  Opinions  No.  671,  dated  March  9, 
1953;  No.  793,  dated  March  5,195^;  and  No.  904,  dated  December  1, 
1954. 

You  are  thus  advised  in  connection  with  your  inquiries  as 
submitted. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

NSV//VfPB 

To:  Board  of  Supervisors 
235  City  Hall 
Attn:   John  R.  McGrath,  Clerk 
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